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OF THE 
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A 


EASTERN DISTRICT, MAY TERM, 1828, 


Sa een 
e Eastern Dist, 
SEMPLE & AL. vs. BUHLER. May, 1828. 
Cece erased 
Appeat from the court of the third district. _ 
nif, for take 
Matnews, J. delivered the opinion of the ing an insuf- 
J 
™ promt b 
court, Thisis an actionagainsta sheriff, in which ¥ | men 
reparation is claimed from him on account of yon.“ * 


damages which the plaintiffs allege they have 
suffered in consequence of the negligence or 
"malfeasance of the officer in relation to pro- 
ceedings on an execution against one of their 
debtors. The case was before the court in 
February term, and by a decision then made 


all-the points in the cause were settled, and we: 
Vor. VLN.S. 84 
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astern Dist believe, all correctly, except one, viz. that re- 


May, 1 


oe lating to the prescription of one year, pleaded: 
Semrre&4™ by the defendant for the first time in the ap- 


hin. 


pellate court. This plea wus notplaced amongst 


- the papers when they were handed to ‘the 


judges for examination, and was consequently 
neglected or very slightly investigated. 

The right of defendants to avail themselves "__ 
of pleas of prescription even on appeals, is. 
clearly recognised by the art. 902 of our code 
of practice; and a plea of this kind having (as 
it now appears) been regularly filed in the 
present case, it only remains to test its legal _ 
form ane validity. 

The suit was commenced on the 25th of 
June, 1827, The mal-feasance of the sheriff 
as alleged in the petition, is his conduct in ta- 
king the wife of the debtor as surety on a twelve — 
months bond, wnich happened on the 27th 
day of Novemver in the year 1823, Execu- 
tion was issued on the bond against the hus- 
band and wife, the latter as security, who ob- 


_ tained an injunction to stay all proceedings on 


the suit, and this injunction was made perpetu- 
al by a decree of the district court of the se- 
coné judicial district, holden for the parish of 
Ascension, on the 19th of May, 1825, By this 
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decree the plaintiffs were deprived of their ae 


. e ° 
recourse against the surety on the bond, the ~V~ 
on y ? Ssmpte& ab 


; é > } vs, 
instrument being with regard to her void ab PO 


eniiro. 

According to these facts, it is unnecessary - 
to determine whether the liability of the of- 
ficers commenced at the time of taking th 
bond, or thé time when the surety availed her- 
self of the protectionaccorded by lawin favor of 
women; for more than one year had elapsed 
since the last period before the commence- 

ment of the present action. 
Previous to thejadoption of the Lou. code, it 
-is believed that the short prescription of one 
year would not have barred a suit for remune- 
ration on account of damages caused by mal- 
feasance or neglect in a ministerial officer, by 
deviating from his duties as prescribed by law; _. 
although such conduct might come within the 
definition of quasi offence. 

In relation to the time necessary to prescribe 
against actions, the first digest of our laws or 
civil code made few or no changes in the rules 
ordained by the Spanish laws. The Louis- 
iana code which was promulgated and obtain- 
ed the force of law in the months of May or 
June 1825, fixes with considerable precision 
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Eastern Dis the duration of the different periods of time ne- 


\-~ cessary to acquire or lose right by prescription, 


By the 3501 article, actions for damages re« 


LER. ° ° uP 
sulting from offences or quasi-offences are lim- 





ited to one year from the time such damages 
were sustained, This rule must operate on all _ 
claims or causes of action which existed in fas 
vor of any person at the time the law was pros 
mulgated, as well as such as may have arisen 
in consequence of offences or quasi-offens 
ces, when the party suffering injury or sustain- 
ing damage has neglected to institute a suit 
before the expiration of, the year. According 
tothe facis as extracted from the record, and 
above stated, it is clear that the present action 
was not commenced until more than one year. 
had elapsed since the daniage complained of — 
had been sustained by the alleged negligence 
or misconduct of the sheriff; and this is the re- 
sult, whether the time be computed from the 
day of taking the bond, or that on which the 
plaintiffs were finally enjoined from enforcing 
its obligation. The only question which res 
mains to be examined is whether negligence. 
and malfeasance of public officers come with- 
in the legal definition of a quasi offence 
The definition of offences and quasi offences ia 
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- 
found in the articles 2294 and 2295 of the Bactire Dish 


code; and it most clearly embraces the con- ~V~ 


duct attributed to the officer in the present in- 
stance, as coming under the latter term. On 
this head see also T'ow!. vol. 11, p. 156, and 
157. Thelaw makes no distinction in this 
respect between public ministerial officers and 


private individuals; and. we ought not to dis-’ 


tinguish; and were we at liberty so to do, it 
would be difficult to find any good reason for 
imposing a heavier responsibility on a public; 
than on a private agent, 

From this view of.the case it is evident that 
. the judgment of the district court must be ree 
versed and the plea of prescription for the 
present be sustained. ‘ 

It is not for us to question the wisdom of 
our law makers, but wedeem it not improper 
to express our opinion, that the law as it stood 
in relation to actions for the recovery of repa- 
ration for damages occasioned by quasi of- 
fences, as it regards prescription, was more 
consistent than the new regulations, Per- 
haps under the old law the length of time was 
too great. But it is not easy to discover why 
a loss occasioned to an individual by the ne- 
gligence or malfeasance of another should be 


Semp.ie & at. 


v8. 
BUBLER. 
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_Bastern Dist - prescribed against by a shorter period than that. 


May, 182 
aaa Oe / which is allowed to enforce a promise to pay 
Seupie& Ay 


vs. money or give some specific article. What | 


BuHLER. , 
can bethe difference to the sufferer, whether 


he has lost by the negligence or unskillfulnesg 


of his fellow-citizen, or failure of the latier to 
comply with some promise legally made hy - 


which the former may be enriched pro tanto, 
Damages and losses of the kind now under 
consideration would have been ‘more prover. 
ly regulated by the new prescriptions of three 
er five years. 


The law is, however, different, the indul- 


gence granted by the code of practice to plead. 
. prescription on the appeal, (whether correct or: 
not we do not pretend to say,) renders it ob- 


ligatory on us to reverse the judgment of the 
district court, and send the cause back fora 
new trial, in order that the plaintiffs may avail 
themselves of any evidence in their power to 
shew an interruption of the prescription here 
pleaded by the defendant. 


Preston for the plaintiff, Watts and Lob 
deli for the defendant. 
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: ~ - Bastern Dist 
BOYD ws. WARFIELD. May, 1828. 


} j e e Sem en oe ee 

' AppEAL from the court of the first district. Damages 

claimed, 

Porter, J. delivered the opinion of thecourt, §f “proceed- 

‘ eet ler le alte cate ote ings originat- 
This is an action in which the plaintiff claims ing in the 

2 J same demand 

his wages for managing the plantation of the may be_ the 


object of re- 
defendant. The general issue was pleaded ; convention. 
a plea that the plaintiff negligently discharged 
his duty, by reason whereof the defendant sus- 
tained damage to the amount of $500; and 
lastly, a demand in reconvention for damages 
sustained by the defendant in consequence of 
the plaintiff, previous to the commencement of 


this suit, illegally sueing out a writ of attach- 


‘. ment against him. 


The plaintiff filed an exception to the ae- 
dion in reconvention, and the court sustained it, 

The code of practice provides, that in order 
to entitle the defendant to institute a demand in 
reconvention, it is requisite such demand, tho 
different from the main action, be necessarily 
connected with, and incident to che same: art. 
375. ils 

If the writ of attachment was taken out for 
the same cause of action as that set forth in 
the petition filed in this cause, we think it 
weuld be necessarily connected with it, for the 
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Eastern Dis. damages claimed grow out of a proceeding 


May, 1828, 
QPry—“—w 


_ Boyp 
vs. 


WARFIELD. 


originating in the same demand. 

The only difficulty, therefore, is whether, the 
language of the suit in reconvention being ge. 
neral, and not specifying particularly the cause 
of action for which theattachment was levied, 
the court could admit it.: The true test in such 
cases, we think, is, could proof of it being the 
same have been given under the pleadings, and 
we think there can be no doubt that under our 


liberal practice it might. If so, the court er- 


red in rejecting the claim. 


It is therefore ordered, adjudged; and de- 
creed, that the judgment of the district court 
be annulled, avoided and reversed, and it is 


farther ordered, adjudged, and decreed, that 


the cause be remanded to the district court, 
with directions to it, not to reject the demand 
in reconyention ; and it is further ordered, that 
the appellee pay the costs in this appeal. 


Watts & Lobdell for the plaintiff, Ripley 
Conrad for the defendant. 
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VANCE vs. MARTIN & AL. © Gente Dt 


May, 1828, 
Appgat from the court of- the parish and repels 
7 fe 
eity of New-Orleans, ty forthe at, 
a: ai “ bond be wate’ 
Marruews, J. delivered the opinion of the ted as  wit- 
i ; i i j plaintife te 
eourt. ‘This cause was submitted to a jury in sears 
the'court below, who found a verdict for the ubttute 
defendants, on which judgment was rendered» 
and the plaintiff appealed. 


_» The record contains several bills of eXCEp> 
tions, one of which alone, we deem it necessa- 
ry to examine, as on that the cause must be re- 
manded. This is the exception taken to the 
“opinion of the judge, by which he refused to 
permit the plaintiff to substitute Hopkins for 
Nicholson as surety in the bond given in the 
attachment (the suit having eommenced by 
that process ;) the latter person, it is suggested 
isamaterial witnessfor the plaintiff, and was ren- 
dered incompetent, in consequence of his sure- 
" tyship. At the time the proposal was made to 
change the surety soas torender Nicholson 
competent to testify, no absolute and. defini- 
tive right had beeh acquired by the defen- 
dants, resulting from the obligations imposed 
by the attachment bond; their right Was alto- 


- gether gents: and any other solvent per- 
Vou. VIF N.S 85 . 
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Easton Dist 


= 
- VANcE 
ws. 


Martin & 
« AL ° 
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son ought to have been accepted in place op | 
the witness—See vol, 1, page 185, and the au- 
thorities their cited. 


‘ 


It is therefore ordered, adjudged and de- 
creed, that the judgment of the parish cqurt 
be avoided, reversed and annulled, and it is 
further ordered, adjudged, and decreed, that 
the cause be remanded for a new trial, with,ine 


structions to the. judge .a quo toreceive as — 


surety on the atiachment bond any. good and 
solvent person, in thé place and stead of Nis 


cholson; the appellees to pay the costs of 


the. appeal, and theappellant those of the court 
below so far as they may have accrued on the 


former trial, ’ 


He who 
bids at an 
auction for, 
and in- the 
name of ano- 


ther, a not 
of 


the right 
availing him- 


self of the bid 


Lockett for the ammel Peirce for the de 
fendants. 





« 


DAQUIN vs. COIRON & AL. 


Aprrrat from the court 6f the first district 


Porter, J. delivered the opinion of the 


court. The plaintiffs state they are heirs of 


Thotnag Daquin and Francois Daquin, who, in 
their life time, were owners of a tract of land ip 


f' 


f 


i 
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the parish of Plaquemine, known by the name autora Dist 


- of Ukene Vivant, having. forty-five arpents——~—» 


front, with-the ordinary depth, and eighteen ”“37""* 
slaves, Coukane a 


‘That after the death of Francois Daquin, 
his daughter Marie Antoinette Daquinremaine. 
ed without any tutor legally appointed to her, 
although her uncle Thomas Daquin pretend- 
ed to actassuch, | : 

That the said Thomas Daquin in his own 
name, and asfutor to his brother’s.daughter did» 
in the month of January, 1810, pray for an 
order of sale of the property which he held in 
common with her, but although the said sale 
was ordered it never was effected in any legal 
manner, nor indeed in any manner at all; 
and that when Thomas Daquin died in Sep, 
tember, 1810, the plantation and,slaves were 
still his property, and that of his brother’s 


‘ daughter and heir. 


_ The property since that time has passed 
through several hands, and the respective ven- 
dors are cited in warranty,and before the 
eourt, By the answers they have put in, the ti- 
tle of the plaintiffs is denied. They aver the 
land was legally sold, and that all the right of ’ 
-he petitioners is by that sale vested in them. 
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Severn Dist They.further plead, that the property was 


\..—-— sold to pay the debts of the plaintiffs’ ancestors, 


Paquin #4™ ond that ifreeovery is had in the present suit, 


— “Y this money must be repaid. 

And finally, that the defendants are bona 
fide possessors and as such are entitled to res 
tain the fruits they may have gathered on the — 
property, and to bé paid for any improvements 
‘they may have put on it. 

The title on which the defendants rely is 
derived from two sales, onemade by the court of 
probates at the request of Thomas Daquin, the 

ancestor of one class of theheirs now before 
the court, and uncle to the other. The second 
was on a writ issuing from a court of ordinary 
jurisdiction at the suit of those who had origi- 
‘nally sold to the ancestors of the plaintifis— 
The first requires the most particular attention, 
for on its validity, as will be hereafter seen, the 
legality of the second depends, 

On the 19th of December, 1808, Whitten 
Evans, of Philadelphia, by his attorney in fact, 
sold to Thomas and Francis Daquin the plan- 
tation now sued for, and eighteen slaves, for 
the sum-of $23,500, payable in six equal and 

‘annual instalments. ‘This sale contains the 
pact of zon alienando, and one Charles Bore 
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rome Dufau becamesurety thatthe purchasers ong a? 
would comply with the*contract. ww 
Shortly after the date of this sale Francois **"y. ““* 
Daquin died, and by the request of the sur--°"°"** 
viving partner and brother, ‘Thomas Daquin, 
and the advice of a family meeting, the plan- 
tation and slaves were put up at auction, and 
adjudicated to one Charles Massicot, through 
his agent Dufau, the same who was surety in 
the contract between Evans and the Daquins 
Massicot denied the authority, and refused to 
sanction the purchase. ‘The plantation re- 
mained in the possession of Daquin’s heirs for 
nearly two years when Dufau applied to the 
parish judge, had himself declared the buyer 
in place of Massicot,, and was put in possession, 
The validityof this conveyanee to Dufau has 
been assailed on various grounds: 
Ist, That there was not such a family meet 
ing deliberating in regard to the alienation of 
the minors’ property as the law required. 
' (d, That the minor heir of Francois Daquin 
was notassisted by a tutor. ? 
3d, That the property was sold for less than 
the price of estimation. 
4th, That it was -stricken off to Massicot, 
not to Dufau, and that the latter had no right 
to take the purchase for himself 
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ot Dis. Sth, Thatthe property never was sold. "The. 
~~~ signature of the parish judge, the tutor of the 
os <7 “meee minor, and that of the surviving partner being 
sentette wanting to the act of adjudication, | 
. We are strongly inclined tothe opinion wie 
A _all those objections are well taken, ar! ai 
_ ported by the evidence before us; but w« deed 
it unnecessary to examine any but the two ‘is? 4 
In the process verbal of the sale which 
took place on the 6th of January, 1810, itis 
stated that the property was adjudged to Che. . 
Borrome Dufau, for and on account of Charles 
Massicot, on the same credit the vendors ebs 
tained from Evans, for $23,260. | 3 
Two years after, viz:on the 26th of March, 
1812, a memorandum is inserted in the process 
verbal of the sale, stating that Massicot having 
renounced the purchase made by him, the 
judge considered C. B, Dufau asthe purchaser, 
and had put him in possession. . 
It appears to us the parish judge had no au 
thority to do this, and that such an act on his 
part did not transfer the property to: Defau— 
_ Weleave untouched the question whether Du. 
fau having bought, without authority, could not 
- be compelled to take the property at the de- 
mand of the owners or their representatives; 
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68 


but admitting ¢ that he coul |, thene certainly ex- Eastern th 


isted no.rightia-hig without their assent to be 


considgred asthe buyer. Nocontract-had in- 
tervened betweenthem. The land was not 
adjudicated tohim. The process verbal of 


It is most clear then, that without their consent 


Daquin kaze 


v8. 


Coinon & at 


_ the sale declared it had been bought byanother, . 


no title to it could pass to him, and as they 


“were minors that consent could be given-only 


in the manner which the law has prescribed for 
the alienation of their property. — 

It does not appear to have been ever given, 
and admitting this objection could be got over, 


_ the other appears to us insurmountable, The 


process verbal of- the sale is neither signed by 
the vendor, nor the tutor, nor by Thomas Da- 
quin, then alive, . The sale therefore was in- 
choate, as wanting the signature of the parties, 
and the judge who acted as auctioneer. The 
gitle yet remains in thevendors, Tbe objection 
that might perhaps be made under other cir- 
cumstances, to the representatives of Thomas 
Daquin, that he acquiesced in the sale while 
alive, is destroyed by the fact that he too died 
before Dafau obtained an order from the per- 
ish judge to be putin possession, and that he 
neyer assented to the change of purchasers— 
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+ 


Eastern Dist. No implied assent arising from any act of t€ 
May, 1828 
—-—— plaintiffs, or their silence during their minority 
| Paavrw és" could give validity to these proceedings. § 
Comon& 4% Martin, 372, 8 ib. 222, 11 tb. 109, 12 tb, 34%, 
Dufau, soon after he was put in possession, 
sold the property to Montegut and Hebert. To 
this act of sale, Evans, the original vendor, be» } 
came a party, and accepted their engagement 
to pay him, Failing to comply with their 
promise, an order of seizure and sale wasta-.  }. 
ken out, and the premises and slaves now in 
dispute, sold, It is unnecessary to enquire in- 
to the regularity of these proceedings, for con+ 
ceding they were perfectly so, they could only 
transfer the right which Montegut and Hes 
bert had from Dufau, and the invalidity of Due ~ 
fau’s title has been already explained. 
The same observations apply to the defence 
set up that this wasa partition, not a sale.— 
Considering it as a licitation, the want of the — | 
signatures of the vendors, and the party under 
whom the defendant claims not being the pur- 
chaser, is equally fatal to his title. 
‘The most important question inthe cause 
arises out of the claim set up by the defendants 
to be paid for the improvements, and not to be 


respousible for the fruiis they have gathered. 


I ee RS NOC IE on ti acl 
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BY ati agreement on record, the parties have aster Cat, 
cdinsented | to waive all iestion respecting ie ncenet a 

atiiount of the improvements until after the de- geen 

cision of the court of i tite titles. ‘But we haveComox & a» 
been préssed i in the argument to express our 

one on the principles which should govern, 


S gl 
the court below i in adj ijusting the claims s growing 


] oft ‘of this part of the case, 4 
“The ‘plaintiffs. admit the defendants were 
| piles in good faith, and the question is 
' what are the tights of such a possessor, in case 
of eviction by the real owner. ; : 
‘Tlis" deemed lunngcessary to enquire how 
the é question stood in Spain, or how it would _ 
: be decided by the Jaws of that country, believ=. 
ing; as we do, that our code has introduced . 
provisions « on ‘this subject incompatible with , 
_ ‘odlier previously existing. iy vl 
jis caSe must be governed ie ‘the pI provic, 
sions sof the old code, and we. cite fromit:. 
Page 102, ari. 1, it is declared “the pro- 
dice of the thing « dows not belong tothe sim.. 
ple possessor, and. must, be returned, with. the | 
oe to the owner, who, claims the same, exe 
cept in case of the detainer Sie posses-,, 
sed bona fide.” 


iter 


~ Vow VL N.S rw. 86 














Pete 


Reactors Dist. 
May; 2826." , 
bin mae nevertheless, if the plantations, edifices, ¢ on, 
Daquin &AL 4 
® ws. 

Gornen & AL 
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Page 104, art, 12, it is again provi 


works may have been done bya third PEROT 
evicted, but not sehtenced to make restitution, 
of the fruits, because said person possessed, 
bona fide, the, owner shall not have a right fo, 
demand the suppression of the said work’, 
plantations, or ‘edifices, but he shall have hig... 
choice either to reimburse the value. of the mae 
terials and the price of workmanship—or. 0, 
reimburse asum equal tothe enhanced va, 
ofihesoi.” : 

Page 480, art. 30. Fach: is a further re 
aon «that the possession of him who. pogs 
gesses with a good conscience has -also this, 
effect, that while he is ignorant of a better right. 
to the thing than his own, he enjoysand mak 
his own the fruits which he gathers, and ‘not, 
only. those which hé reaps from the ground by 
his own industry, but likewise those which the, 
ground produces without culture ; and if itt 
pens that the thing” is evicted’ from him, te 
shall restére no ‘part of what he enjoyed ber 
fore the ‘démand, ‘but he will be obliged to re 
‘store the’ ‘fruits Which he*reaped after the de 
mand. 2" ape 

It would be difficult by positive legion 


” > +e¥ 
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4 ‘wptovide n more clearly for thé case now be- gt 
i foré'us, than the enactments just’ cited, do— cantit “a 
: | They expressly declare that the bona fidepos- en. 
iV a8 OTRON Ak 
\ _. ¥dssr nitakes the fruits his ‘own—and they as 
,, expliviily ‘declare that in case of eviction the 
7 ownet ihust reimburse’ him the value of i im- 
5. a proveinents. There is no grounds therefore 
‘. "for this court to say the one must be compen- : 
: sated'by the other—if we did, we should cer- 
4 .- tainly violate ‘the.commands of the law—for 
ts the possessor would not make the fruits his 
, own'if we decreed ‘he should pay for: them ; 
and where would be the difference between 
: hiis paying for them in money at the time of 
it eviction, or in paying for them in improve- 
i itierits ‘by which the tate is benefitted, we 
ms are unable to perceive. — | - 
7 . These provisions also settle another question 
* much debated among the civilians, whether 
bed thé owaer was obliged to reimburse the value 
a - of the mnaterials and workmanship, or merely 
Fa the enhanced vilue of the land. They give the 
aa éhdide to 'the owrier. : : 
ta ~The jidge below was of opinion the plaintifis 
"| ghotild recover the property. In that opinion 
We onicar—rs we do also in the view he took 


with regard to the ameliorations ; but we can- 





a 


4 CASES IN THE SUPREME,COURP =< 
Cpers Di not agree with him in regard to the. defepe 
S—-~-— danis cited in warranty not being paid the, s 
Dagyrn *“* mount of the purchase money before the plain- 
Semon teas, tiffs are put in possession, He.seems to, think 
they | had no right to stop the entry of the; per 
tiuoners, until the money is paid, . It is now 
the settled _ jurisprudence of the court, thas } 


when the property of minors is sold, to pay the 
debts of theirancestors, from whom that proper | 






ty is derived, they cannot recoyer the property 
on the ground of the proceedings being infors 
mal, without repaying the money which hag 
been applied to their benefit, In the,present 
case the several vendors . being cited in wary 
ranty, the parties stand before usin the same. 
situation as if the first purchaser was. in 
"possession, and the suit had been instituted 
against him, . 

In the present instance the right of the seve- 
ral vendors cited in warranty has not been pase 
sed on in the court below ; nor is there any evs 





idence before us. of the value of the improvey - 
ments ; the case therefore cannot be finally de- 
cided on—it must be remanded for i investiga- 

“ tion on these points, and the facts once ascers 
tained, ‘one | judgment,can setile the righisof all 
the | parties before us,_ 
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Ahi is therefore ardered,, adjudged, and de- age Diet 


4828, 


creed, thatthe judgment of the district court bea oe 


annulled, avoided and. reversed; that the case : ay 
be remanded fora new trial, and that the ap- press ad 
pellees pay the costs of this appeal. 


Derbizny for the plaintiffs, Mazureae and 
ne yond for the defendants, ~~ 





OVERTON vs. GERVAIS. 


_ Arerat from the court OF the first district. A creditor, 
;» who hascom- 
pelled his 

Manoa, J. delivered the opinion of the debtor to 


givesurety . 


court The plaintiff, having had judgment i in> — pom 
this court for the first instalment of the price a able, 


must after 


a number of slaves he had sold to the defen- ¥?"s!"°- 


ceed against 
dant, (after having attached the property of the 3.2) Ga 
latter, before any instalmenthad become due,) “Y “*™ 
vol, 5,682, now offered a supplemental peti- 


tion, in the court of the first district from which 


* theattachment had issued, praying for judg- 


ment. for the second, and third ‘instalments 
which were now due. 

The court refused to:permit the peta to 
be filed, because judgment bad already been 
given in the case, and beeause a supplemental 
petition, relates back and makes part. of the 
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Baste Diet Original one, and no judgment can be re " 


May, 1828. a9 
—-./ ed now ‘er hereafter on the matter set forth 


“O=27°% but whit might have been! rendéred had it, 


Pedal 


existed at the. time. of the judgment —— 
rendered, 
The plaintif’s counsel took a bill of. exeep- 


tions and appealed. : ya 


We think the district court did sok err, A 


_creditor whose debt is not yet payable may in 


certain cases. compel his debtor to give him 
security or attaclMhis property. When this is 


done, if the debtor fails to pay, the creditor 


must proceed against him by suit, notwitlistaind- 
ing the security he has hy bond or attachmiehits 
for judgment cannot be 'taken'by default for'a 


debt the non-paymentof which cannot be pres - 


sumed, and which the defendant is not bound 
to deny, because it is not averred. 


In the present case the defendent appeared 


by his attorney, contested the plaintiff’s claim 


on the first instalment; ‘failed im establishitig. 


his pretentions,iind judgment was given against 
him. If his failure to pay posterior instalments 


-compélled? the plaintiff to such a remedy ‘by 
suit, he must allege the non-payment of the int 


stalments, and give the’defendam an opportu- 


nity to rebut the allegation, by a citation. 


} 
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~ The first principle of justiceis that no ‘one Vastera Dist 


lial bee condemned unheard, or withoutbeing 
cited to be > heard, ‘The attachment of one’s 
-* property is not in éur-law considered 4s a Cita- 


~~ 

-OVERTON 
vs 

GERVAIS:. 


tionfor the sheriff is required'to cite the pat?” 5 


fyby advertisements—now, a citation necessa- 
rilytelatesto:a complaint previously made, and 
the complaint must follow; not — the 'in- 
jury to be redressed. . 

‘Atthestime judgment was given for the firs, 
instalment;no complaint had been ‘made that 
the two following were unpaid, the defendant 
was therefore no longer in court,thoughsomeof 
his: property: mightbe in the custody of the 
sheriff, this. property he was at liberiy.torégain 
by, giving-bond: . A creditor who ‘has sirety oF 
security for his debt cannot obtain judgment, 
without giving-his debtor, by’a citation, the op- 
portunity of contesting it; or proving payiment. 


eis therefore ordered, adjudged, and de-. 


‘chee, that the judgment of the district court 


be irmed y with costs, 


Ripley and Conrad for the » plait sth 
can for the defendant. 2 4 


t 
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Bastern Dis. 
Maj, 1828, 
tila 


reconvenes is 
ys ome ada 
a plaintifl, & * 
a finding in 
his favor, 
without limi- 
_ tation, must 
be viewed as 
embracing 
his whole 
claim. 





CASES IN THE! SUPREME: COURT 
ORLEANS wtivecianiiiee COMPANT 1.) Bien 


Neb from the ‘court of the first ae 


pe ntionieadh J: delivered ihe opinion: of the: * 
ceurt. This suitis brought to recover from: 
the defendant the sum. ..of $324, arrearage ‘of 
rent, or; interest, stipulated | to be ::paid by hii” 
annually and perpetually or the price of a 
lot of ground purchased from the plainufis</ 
The answer contains two exceptions te the ac 
tion: Ist. That no such body corporate-as ‘the’ 
Navigation Company exists; 2d, if it does le-’ 
gally:exist, according to the terms of its chars’ 
ter.ithas no right to acquire or hold property 
situatedas that is which was soldto thedefend= 
ant... These exeeptions were overruled by the” 
court. below, and, we think, correctly... = .°" 

The pleas to the. action in relation to its me- 
rits are a general denialand compensationtothe! . 
amount of $201. The case was submitted fo 
a jury, who found for the plaintiffs the full alr, 
mouut Of their claim, and judgment being rene, 
dered in pursuance of the verdict, the defend- 
anf,appéaled. 

Some 4ime previous to theeommencemetit 
of the presentsuit, the plaintiffs had instituted 


ene to recover arrearages which were then 








e 
7 é 4 
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due,to which the defendant pleaded in com- panne 


pensation and reconvention, an amount as due oe 
aud owing by them to him, which exceeded nay Comp. 
their claim by the sum of $201, now pleaded Binary. 
ip compensation, The former cause was al- 
so.submitted toa jury, who found for the de- 

|, _ fendant, without stating any amount, and judg- 

meat was pronounced conformably to the ver- 

dict, from which an appeal was taken, and the 
judgment was affirmed by the supreme court, 

The defendant in the cause now under con- 
sideration relied onthe former judgment, as res 
judicata in his favor, for the surplus which he 
then claimed by way of reconvention, and re- 
‘quested the judge a quo to instruct the jury to 
this effect, which was refused, and he took a 
bill of exceptions. Notwithstanding’ the able 
argument of the counsel: for the appellees, - 
made before this court in support of the distric, 
judge’s opinion, we think that on this point - 
he erred, | 

In relation to the surplus which the appel- 
lant claimed in the former action against him, 
by his petition in reconvention, he can be view- 
edin no other light than a plaintiff, and the 

finding in his favor without limitation or res- 


triction, must, according to several decisions 
Von. VI N.S. 87 
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Beater Dist of this court, be considered as embracing the 
‘ay, 1828. 


—---~ whole amount of his claim, subject, however, 
Bar Court to a deduction of the sum»claimed by ‘the 
Bsncer. plaintiffs in their original petition. See 4 Mar. 
tin, p. 311; 5 do. p. 451 & 3d, n. s. p.7. ; 
By allowing the amount offered in compen: 
sation of the sum claimed bv the plaintiffs in 
this suit, there remains a balance due to the lat- 
ter ofone hundred and twenty-three dollars, 
for which alone, in our opinion, they are enti-. 

fled to have judgment. | 


“ 


It is therefore ordered, adjudged and de- 7 
creed, that the judgment of the parish court 
be avoided, reversed and annulled, and it is 
further ordered, adjudged, and dccreed,-that 
the plaintifls and appellees do recover from 
the defendant and appellant, one hundred and 
twenty-three dollars; the appellees to pay the 


costs of appeal, and the appellant those of the 
district court, 


Workman and Duncan for the plaintifix 
Mercier aud Buchanan tor the defendant, 
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ee Eastern Dist. 
‘FISK vs, BROWDER & AL. + Bay 

od 

_ APPEAL from the court of the third district. “Whether 


two © sheriffs 


y be sued 
Marruews, J. delivered the opinion of the together {0% 


illegal re- 
eourt, This suit is similar to that just decided» cui, on dift 

ferent writs 
Semple & Sterling vs. Buhler; both being a-in the same 


suit 


gainst sheriffs for malfeasance in the perform- The action 
for an illegal 


ance of their official duties. The present is mene Oe 
founded on charges of negligence or unskillful-°"° 4°" 
ness in-the return of executions which issued 
on a judgment in favor ofthe plaintiff, One of 
the wrijs was a fi. fa.and returned by Collins . 
whilst he acted as sheriff; the other a ca. sa. 
returned by Browder, whosucceeded Collins ; 
in office. ‘These defendants are joined in the 
same action, and tg this mode of pursuit an’ 
exception was pleaded in the court below 
which was overruled, and perhaps improperly. 
It is however unnecessary now to decide on 
this questiongas, we are of opinion that the ap- 
pellees must succeed in defeating the claims of 
the plaintiff on their plea of prescription. 

The last writ was returned on the 17th of 
May, 1823, sooner after it had been received 
than by law the officer was authorised to make 
his return. 


This return being non «st invenius, the 





Bnownxn & 
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“Basten Dist plaintiff in execution commenced proceedings ' 
ee against the bail of the defendants inthe origina 


action, which ended in exonerating said bail 
from the obligation of his bond of the: 5th of 
May, 1825, _The present suit began by sere 
vice of citation in November, 1826. The 
Louisiana Code obtained the force of law in 
the city of New Orleans on the 20th of May, 
1825, When it went into operation in the dif 


ferent parishes of the state we have fhot cere 


tainly ascertained, but it most probably was re= 


ceived in that of West Feliciana befere the 
month of November, 1825. From this state- 
ment of dates it is readily perceived that the 
fate of the action will not be changed so far as 
itrests on prescription whether the date from 
which it began to run be fixed at the period of 
the return of the ca. sa, or that when the bail 
was exonerated by final judgment in his favor. 
' From either of those periods rere than one 
year had elapsed previous to the commence- 
ment of the present action, after the promulga- 
tion of the code which limits such actions by 
that space of time. We however are of opinion 
that the prescription pleaded would (under 
such a law as now ordains it) have commen- 
ced from the date of the illegal return of the 
sheriff on the ca. sa. 


a 























OF THE STATE OF LOUISIANA: 693 


~via therefore ordered, adjudged, and de- eastem Dis. 
creed, thatthe judgment of the district court be aw 


afirmed with costs in both courts. m4 
Browper & 


McCaleb for the plaintiff, Watts for thede-  *™ 
fendants, : 


GAYLES’ HEIRS vs. GRAY. 


Appgat from the court of the third district «eee 
" ; e usua 
‘ a form, and 
Porter, J. delivered the opinion of the court. signed by an 
> officer autho- 


This isa petitory action. On the trial in the tied togrant 
land under 


court below, the plaintiffs, in support of their te Spanish 


government, 
‘ : , : is legal evi- 
title, offered in evidence-a grant from the Span- gence to go 


. eal he jury. 
ish government, Several objectionsweré made Wredrihe 


ia . land wasth 
to it,and overruled, and it was read to thesju- proper sub- 


4: ject of a 
ry. Assoon as the redding was gone through, yrant, or po- 
«. . - itical cir- 
we are informed by a bill of exceptions, the de- cumstances 
‘ ‘. prevent a 
fendant’s counsel objected, “that the said pa-title passing, 


are questions 


tent could #6tbe considered as legal evidence 2 to the ¢/- 
fect, not the 


under the issue, in this case, because it ap- a ofthe 
peared on the face of it to have been executed 

by an authority having no right to grant titles 

to lands in Louisiana at the time it was dated.” 

The court was of this opinion, and withdrew 

the paper from the jury. 


“Teappears to us the court |:elow erred. The 
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Eastern Dist grant was in the usual form, and clothed with 
ay, 1828. . . . . 
~~--— the signature of an officer authorised to issue 
GAYLE ° ; 
vs. grants for lands by the Spanish government— 
Gwar. 





Such instruments, it lias been frequently deci- 
ded, are legal evidence, and we sce no reason 
to take that which was offered in this case 
out of the general rule. Whether the land in 
dispute was, at that time,a proper subject for 
a grant by this officer—whether, from politi- 
cal changes, his power to make a concession | 
of it had notceased, wascertainly agrave ques 
tion. But it was one as to the effect of the 
instrument, and presented no legal obstacle to 
its introduction as proof in the cause. When- 
ever an instrument of writing is legally proven 
~ and relevarit to the matter at issue, it should be 
received inevidence. The influence it should 
obtain in deciding the rights of the parties can 
only be ascertained when, after all the evi- 
dence is received, the cause is examined on its 
i merits. 


{tis therefore ordered, adjudged and de« 

creed, that the judgment of the district court 

; be annulled, avoided and reversed; that the 
cause be remanded to the said court, with di- 

rections not to refuse permission to the plain: 
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tiff to read in eviderice the grant to their ances- Eastern Dis. 


May, 1828. 
tor; and itis further ordered and decreed, that ~~ 
. , 
the appellee pay. the costs of this appeal. o. 
: Gray. 


McCaleb for the plaintiffs, Hennen for the 
defendant. 


| ED ed 


ARSENAUX vs. MICHEL‘ 


Arreat from the court of probates of the 4 <urter 


cannot be al- 
parish of St, James. ee 
& . m ; : than legal 
Martin, J. delivered the opinion of the {** ?4 ' 
a He ; 
court Thisis an appeal froma judgment on an eager by vm 
a ‘ . neglect of a 
opposition to the homologation of the account person whom 
i . he entrusts 
presented by the defendant and appellant, of with the col- 
a lection of a 
the-affairs of the estate of L. Arsenaux, deceas- nee of the 
estate, 
ed. 
He complains that the judgment reduces his 
account of the fees by him paid to. the parish 
judge, and charges him with the amount of a 


note,due tothe estate, payment of which he | 


never received. 

allt was his duty to pay none but legal fees~ 
in assuming the administration of the estate, 
he became bound to acquire, ifhe did not pos- 
sess before, the knowledge of the duties of his 
office, ‘The fees of the parish judges are fixed 
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~ Bastern Vist by laws-of this no one cart plead ignorance-—if 
ays 1828. 


.--— the appellant paid higher fees, he did so in his 


AMSENAUX own wrong, and it is no justification for him 


MICHEL. that they were demanded. . 

- The note, with the amount of which he was 
charged, was-payable at the office of the par- 
ish judge. It was due on the lastof March, ~ 
1827, and was paid to the parish judge on the 
26th or 27th of she month, - It is urged that— 
the note being payable at the judge’s office, it - 





was properly left with him—that as the parish 
judge was ex officio. notary public, it was 
properly left with him {o be protested in case. 
of non-payntent. 

Nothing prevented the appellant’s atten- 
dance at the judge’s office at the expiration of 
the days of grace to receive payment, and had 
the note not been paid, then it might very pro- 
perly ave been given to the judge to protest it. 
The note was not dishonored, but on the cone 
trary, paid before its maturity—-nothing author- - 
ised the appellant to part with it, and he must 
be liable for the conduct of the person: che 
trusted, 


Ii is therefore ordered, adjudged, and de- 
creed, that the judgment of the court of pre» 
bates be affirmed with costs.. 














* 
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BOURGUIGNON vs. BOUDOUSQUIE; Eastern Vis. 
May, 1228, 


Apprat from the court of the first. district. 95 4 sate of 


: a a tract of so 
Porter, J. delivered the opinion of the tryout with 
. . . ‘ e a th . 1 
court. The plaintiff states in the petition that depth, the 
j side lines will 
thisis an action of bornage,.and avers that Abe presumed 
7 - obe para 
boundary post was placed in the year 1792el, and fall 
- perpendicu- 
f ied. by_larly at right 
between her land and that- now occupied qasly st sieht 


the defendant, which boundary was renewed front, unless 
4 expressions 


_ inthe year 1821 bythe person under whom: the deed 


control the 
the defendant claims, legal intend 


ment. 
She prays for a survey; for a definitive set- 
tlement of the boundaries: that she may be put 
in possession of the part belonging to her, 


now. occupied by the defendant, and that he 


may be condemned to pay damages, 


The defendant answers that all the allega- 
tions in the petition are untrue, except that 
which avers he purchased the’ premises 
from-Destrehan, that the. questions respecting 
the titles to said lands and the boundary 
lines have long since beenrsettled in the case 
of Fleming vs. Bourguignon. Heconcludes 
by Citing his vendor in warranty, and prays 
that he may be compelled to make the title 
good to the premises sold and conveyed by 


him, 
Von, VI. N. &, ° Sm 
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Eastern Dist 'T'o this defence set up by the defendant, , 


May, 1828. 


—. ~~ Destrehan, the vendor called in warranty, ad- 


BoureviG- 


NON 


ded, that the plaintiff was barred by prescrip- 


“Bounous- tion for demanding damages; and that for the 
QUIE. 





same reason the boundaries could not be 
changed, because the respondent and those 
under whom he claims have held the locus in 
quo for ten years under a-just title, and with 
good faith. And latterly, that there was a 
partition by which the new boundaries now 
contended for by the respondent, were defini- — 
tively fixed. | 

The cause has been once before the court, 
and has been tried three times in the court be- 
low. The first trial there was a verdict for the 
defendant which on appeal to this court was 
set aside. 'Thesecond time the jury could not 
agree—the third terminated by a verdict simi" 
lar to the fitst, and from the judgment render- 
ed on it, this appeal has:been taken. 

Astatement of all the evidence, oral and 
written, introduced in the court below, would’ 
confuse the case, which if stripped of irrele- 
vant matter does not present much difficulty, 

No original grant is produced by either par- ° 
ties. From the length of time the land has ” 
been possessed one may be presumed. For 
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F upwards of forty years the country around the — Dist 


premises in dispute seems to. have been occu- ““v™, 
Bourcuie- 
pied by s several proprietors in small portions, xen 


In the year 1786 one of them named Andre Bovnovs. , 


Friche, who owned four arpents, procured a 


‘ survey to be made by Carlos Trudeau, then 


royal surveyor of the province of Louisiana. 
This survey has been produced, and it is of 
great importance in the cause, because the ti- 
tle under which the parties claim call for it as 
a boundary, 

It is unnecessary-to trace the many convey- 
ances farther back than the year 1800, at which 
time we find one Pierre Caillaud became the 
purchaser, from a certain John Hutchins, of 
one arpent and a half in front, and the same | 
day he acquired it, he scold it to Antoine Cam- 
bre. In these conveyances the ‘land is desig- 
nated, as being Deninted, above, by that of 
Friclre, 7 

fom this Cambre, both the parties before 
us derived title; the plaintiff for the upper half, 
or three-fourths of an arpent front; the defen- 
dant for the other moiety. The plaintiff or 
those under whom she claims were the . 
first purchasers, In the act of sale the land is 
designated as containing three-fourths of an 


- 
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arpent front, being the half of that which the 


—-~-- vendor acqitired from Pierre Gaillaut, bounded 


‘BourauiG- 
NON 
vs. 
Bou. use 
Qu... 


above by the lands of Andre Friche, ani below 
by that of the seller, 

It is a well settled principle of law thatwhen 
a man sells so many arpents of land on a water — 
course with the ordinary depth of forty, he is 
understood to convey the superficial quantity 
which results from multiplying the depth by 
the front, or, in other words, that the side lines: 
must be run at right angles from the front, un- 
less the lines are stated to close, or open, or 


" other expressions used, by which the legal in- 


tendment of the terms so much front and depth 
is controuled., 

It is equally clear and well settled that if the 
owner of a tract of land sells it out by separate 
portions at different times, and there is not 
enough for all the purchasers, that he who has 
first acquired gets the whole quantity he has 
bouglit, and the second, or other buyer,“only 
takes what remains, after satisfying the prior 
sales, Louwisiana code, 843, 

Let us apply these principles to this case. 
Cambre being the-owner of one arpent and a 
half cf land in front, sold to the person under 
whom the plaintiff claims, three-fourths of an 
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arpent front, with the ordinary depth, without fastest 


words restrictive of the quantity these exprés- moma 
sions corivey. ‘The purchaser, therefore, ac- NON 
quired ‘30 superficial arpents, and the lines beste 
must run so as to give that: quantity. If there 
is not a. sufficient portion of the land owned by 
the vendor, to satisfy the purchase of those ur- 
der whom the defendant holds, it confers no 
right on him to make up the deficiency, by 
taking a part of that yhich had been preiou- 
ly conveyed to others. . 

We are, thercfore, perfectly satisfied the. 
plaintiff has shewn a good title to 30 superfi 
cial arpents, and that the defendant has no. 
_ right, under the terms of the conveyance, to 
run his lines in such a manner as will diminish 
that quantity. It only remains to consider whe- 
ther any thing has been done since, by the 
parties, which goes to destroy the just preten- 
tions of the plaintiff under the act of sale. 

On this part of the subject much has been 
said, and many objections started, which, al- 
though highly creditable to the ingenuity of 
‘ counsel, cannot receive the sanction of this 
court, 

It appears that the fence which divides the 


two plantations, has stood for several years on 








- 
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‘Faster Diet. the line contended for by the defendant,.Hew ‘ 
‘+ --— this error originated, the evidence does not in. 
BopRGuieé- 


xox form us, nor is it important to enquire. Tho’ 
Bounovs- acquiesced in for some years, it appears, from - 

QUIE. s mn ° : : 

proceedings had at different times in court, 

have given great uneasiness to the plaintiff 

The defendant contends this fence was placed 


there by virtue of a partition made between 


4 


aeen 


the proprietors of the respective tracts, We 
are unable to find any evidence to satisfy: us 
such a division was made by mutual consent; 
and if ithad it would clearly have been in er- 





ror of the rights of the owner of the upper: 
half, and would consequently fall within the | - 
principle on which, in a case similarly cir 
cumstanced, we held that a mistake of this 
kind neither destroyed title, nor conferred it, 
See the case of Broussard vs. Duhamel, vol. 

. 2 SP) ore : - 
The defendant next urges, that the division 
fence has stood there for such a length of time 
- as enables him to plead the prescription of 30 





years. Here again the facts fail to sustain 
him. Andif sucha division fence*had been 
erected previous to the time Cambre became 
the purchaser and proprietor of the two tracts, 
the union of both in his person, and the sales 
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828. 
would destroy any right in subsequent pur- ~~~ 
ee ‘ me . Bovreuic- 
‘chasers to claim under ancient limits. This non 
ge ° ara en 
_ very case is putin the Roman digest, liv,.10 Bevpovs- 
9 


tit. 1, law 12. And the framers of our code Wied 


made by him. giving different boundaries, Rieti 


. have adopted the principle, and it now makes 
a part of the positive regulations of the state. 
| - Louisiana code, 840. 
“ - The evidence shews the defendant has pos- 
: sessed ten years under the line formed by the 
, fences now standing onthe lapd. If the case 
were to be decided by the new code, this 
would be sufficient; but by the law as it stood 
previous to the adoption of the amendments to 





ee the old code, thirty years were required to en- 
rm able him who possessed under an erroneous 
. decision to plead prescription. T'oullier, liv. 
ye: 2, tit, 2, cap. 3, no. 177, 811. Code, liv. 
oh 3, tit. 39, law 6.. | . 
The plea of res judicata is not supported.— 
” - The parties were not the same in the former 
suit, and the cause did not proceed to final 


judgment, — 
_ “Some objections were made to the form of 
-theactén, But itappears to us they are not 
well founded. Nothing in the proof adduced . 
shews any such a settlement of boundaries as 


2Ras 5 
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Eastern Dist precluded either of the parties to resort to this 
ay, 


ww §=action. . fy 
Bourcuic- 


NON And as to the objection that the plaineit 
Bouvous- averred in his petition that a line had been es 
ee dablished in 1792 of which there is no proof 
we have only to observe that the defect in evis 
dence as to that allegation does not prevent the 
appellant from enjoying the benefit of the other 
facts which he-has established. : 
On the whole we are of opinion the plait» 
tiffmust recover, ‘The verdict of the juries” 
would have great weight with us if this case §. 
depended on matters of fact. “But being one : 
in which the contest is more of law than of 
- fact, our conclusions can be more relied on | 
than those of the jury. 


The evidence does not enable us to say 


whether any damages are due, and if it did, we 
could not settle the amount, The case must 
therefore be remanded on that point. 


Itis therefore ordered, adjudged, and des 
creed, that the judgment of the district court be 
annulled, avoided and reversed ; and it is further 
ordered, adjudged, and decreed, that the plains 
tiffdo recover from the defendant and be put 
in possession of three-fourths of an arpent - 
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of fronit land, with the ordinary depth of forty, Eastem vist 
as'claimed by her’ in her petition, giving to go Seng 


B 
the front’and side lines the same course and nov 


direction as the lower line of Andre Friche, povrovs- 
, ; IB.” 
according to d survey made by Carlos Tru- *"' 


deau, in the year 1785, filed in evidence in this 
cause, Itis further ordered that the cause be 
remanded for enquiry into the dathages sus- 
tained by the plaintiff, the appellee paying costs 
in this court. 


Ripley and Conrad for the plaintiff, Hen- 
nen for the defendant. 


NICHOLS vs. PIERCE. 


Appeat from the court of the first district. A party, 
interrogated 


whether he 
Porter, J. delivered the opinion of the did not agree 


to erect a 


eourt, This action is brought ‘for money had *2v-mill_for 
the defen- 


and received by the defendant to the use of the ¢2" may 
plaintiff, ‘The defendant, after the general agar 


sue, pleaded that he and the plaintiff entered Poi sin tot 

that 

into partnership for erecting a steam sdw mill vig 
failed to . 


on alot of ground in the upper fauxbourg, the comply witb 
his part of 


mill to be furnished by the plaintiff, and the lot the er | 
by the defendant: that he had been always wil- ‘to rescind it 
ling and ready to perform his part of the a- 


Von. VI’ N.S. / &9 
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Eastern Dist. preement, but that the plaintiff had refused:te 


- May, 1 


—-.--—— comply with it: that he had also paid the sum 


NicHous 


vs. 
PIERCE. 


of $146 on account of the petitioner. The ~ 


answer concludes with a prayer for judgment 


in favor of the defendant for $2500. 


The cause was submitted to a ‘jury in the 
court below, who found a verdict in favor of 
the plaintiff for $647 42 cts, and an examina- 
tion of the evidence has satisfied us that ver- 
dict is correct, and well supported by the 
proof, oral and written, adduced on the trial. 

The only question in the case grows out of 
a bill of exceptions taken by the defendant to 
the judge permitting the answer of the plaintiff 
to certain interrogatories to be read in evi- 
dence. 
_ The interrogatory calls on-the plaintiff to 
say, whether he had not agreed with the de- 
fendant to put up and erect a.steam engine on 
a lot of ground in the upper fauxbourg, and 


put the same in operation as a steam saw mill. 


The answer states that’ the plaintiff had 
agreed to put up’a mill in paftnership with the 
defendant, but that the defendant having failed 
to comply with the contract, by furnishing the 
lot of ground, they had both agreed to recede 
from the agreement 





on 
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to the question put, But, in our opinion, the 
| — judge did not err isi permitting it to be read in 
evidence. ‘The Code of Practice permits the 
party interrogated to state other. facts than 
those contained in the interrogatories, provi- 
ded they be closely linked to the fact on which 
he has been questioned. In this instance, the 
connexion is manifest, between the agreement 
asked about—and the nature of that agree- 
‘merit—the causes which led to it—and the 
facts which produced its dissolution. If the 
knowledge of the dissolution of the partner- 
ship, or rather the joint consent not to carry 
into effect that which they had contemplated 
entering into, was confined to the parties, and 
ho witnesses were present when such an un- 
derstanding took place between them, we have 
just such a case as we must suppose was in 
the mind of the legislature, when they extend- 
ed the right of reply beyond a categorical an- 
gwer to the question propounded. ‘ Code of 
Practice, 353. - 


tis therefore ordered, adjudged, and de- 
creed, that the judgment of the district court 
be affirmed with costs, 
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The appellant complains of this answer, Eastem Dis. 


ay, 1828, 


inasmuch as it states matters wholly irrelevant poe 


NicHoLs 
vs. 
PIERCE. 
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0 GASES IN THE SUPREME COURT 
_ Eastern Dist M‘Caleb for the plaintiff, Hennen for the 


May 3 i] 828. 
—-~--— defendant. ~ 


BALFOUR vs. BROWDER. 


The pre. AppEat from the court of the third district, 


séription oO 
the actionof ; ; , 
a party, in- Porter, J. delivered the opinion of the 
jured by a fee 


false return Se ° fa" Feee 4 
hea tnnnecourt. This is an action against the sheriff of 


uu the parish of West Feliciana for making a false 


return on an execution issued under an order : 


of seizureand sale. The facts out of which the 
contest arises, are stated somewhat at length in 
the case of Balfour vs. Chew, vol. 4, 154. ; 
Among other defences offered by the plead- 
ngs is that of the prescription of one year. 
_It has lately been decided in this court that 
the prescription established by the 3501st ar- 
ticle ot the Louisiana code applies tothe acts 
of a sheriff who makes a false return on a writ 
placed in his hands for execution. The return 
complained of in this case was madein May, 
1824, and the present action was not com- 
menced‘until August, 1826, more than a year 
had therefore elapsed. | 
But itis contended the prescription relied 
on does not run from the day ofthe returnof 
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_ the-writ, but from the day the damage was astern i, 
sustained, and that in this case it- was not un- ——-— . 
til after the decision of the supreme courtin the B4trv® 
case of Balfour vs, Chew, and the resale of the smtaeed 

property first seized, in consequence of the un- 

’ true return of the first execution, that any 

damage was sustained by the plaintiff - 

— If the facts alleged in the petition be true, 


and they must be soconsidered inthe exami- 


EF s 


nation of the question, the damage was sus- 
tained the moment the false return was made 
The complaint of the petitioner is, thatthe land 
wasin factsold for $9150, and that the de- 
fendant returned that it was sold for $3450.— 
The injury therefore was committed the mo- 


~_ Ww wo OO 


ment the execution was returned into court, 
‘for by it the defendant was deprived ofa cred- 
it of $6000 to which he was entitled. The 
“  glause contained in the 3502d article of the 
code which makes prescription run from the 
| — day the damage is sustained, may perhaps 
) give rise hereafier to difficult questions, though. 
it does not present such in the present. case. 
As at present advised, we conceive it to apply 
to cases, where the act itself would not furnish 
ground for an action, but whereas a conse- 
quence of that act damage was sustained — 
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Bastorn Dist Where the injury is consequential rather than 
ay, 


| mit direct; of which an example may be given from 
BALFOUR another system of jurisprudence where words 
BRoWDER- ot actionable in themselves when spoken 
may become so if they produce injury; or ifa- 

man were to erect a nuisance on the high way, 
by which one of his fellow-citizens sustained 
_damage—in these, and similar cases, the pre- 
scription would not run from the day the act 

was committed, but from the day that the inju- 

ry was suffered. The reason is obvious, be- 

cause no right of action existing until the das. 

mage is sustained, the plaintiff cannot be bar- 

red by not bringing suit before he had a right 
todoso. But where, as in the present ins — 

stance, the injury was the direct and iminediate 

result of the act of the defendant, and the right 
of action existed the moment the false return 

was made, the prescription was from the time 

the act was committed; because then in truths 

to use the language of our code, the damage 

was sustained. Itis not in our judgment a_ 
satisfactory answer to this doctrine to say, that 

ifthe land had _ risen -in value it might have 
produced more on the second sale than the 

first, and that no loss would have been suffer- 


ed by the plainuff If it did produce more, 
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this might have been offered in. mitigation of Eastern Dis. 


Ni May, 1828. 
the damages which »the. plaintiff could have “~~ 
P ; : BALFrous 

~ claimed in an action on the false return, but ws. 


Browpsr. 


eertainly would not have defeated it, 

As to the argument urged in the court. be- 
low and to the overruling of which by the 
judge’in his charge, a bill of exceptions was 
taken-—that prescription could not run until af- - 
ter the decision of this court, because the plain- 
tiffcould not know until then, what would 
be the effect of the return made by the defen- 
dant, it has with great propriety not been, pres- 
sed here. It is as novel as unsound ; the plaintiff 
might with just as much propriety and correet- 
ness argue, he did not know the prescription 
was of one year. | 


Itis therefore ordered, adjudged; and de- 
ereed, that the judgment of the district court be 
affirmed:with costs, 





a i 7 
HIGGINS & AL. vs. M*MICKEN: 


Appeax from the court of the third district. , anne) 


lies from the 


+ ee fusal of 
Matuews, J. delivered the opinion of the Soret or thie 


* . , tate t 
court. This appeal is taken from a judgment transfer a 
-. 4 suit to the 

of the court below, by which that court re- federal court 
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Eastern Dist tained jurisdiction of the cause, contrary* to 
May, 1828 
—.— the right of the defendant,-as alleged, to have. 


eed it removed into the district court of the United 
M‘Miexen, States for the eastern district of the state of 
Louisiana. 


This court has, in several instances, enter: 


tained jurisdiction of causes on appeals, where- - 


in similar applications for removal had been 


made, and thé decisions were in favor of the 


claims of the applicants. Such decisions or 
judgments were properly considered as final, 
in consequence of sustaining the petitions for 
removal, A request to change the jurisdiction 
“i of a suit from a‘state court to one of the Uni- 
ted States, under the law of congress, is analo- 
gous to a plea on the part of the defendant, to 
thé jurisdiction uf the court in which proceed- 
ings commenced ; and when’ a removal is Or- 
dered, the plaintiff would be without remedy 


against such order, however illegal it might — 


be, unless by appeal. 

The case is entirely different when the infe- 
rior court retains jurisdiction, ‘The order is 
then a mere interlocutory decree, which has 
not the effect of doing an irreparable injury to 
the party against. whom it is pronounced. If 
such decree be erroneous, the error may be 
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eorrected on an appeal from a final judgment Eater Di. 
Tendered in the cause. ‘The plea in abate- ~\-—w 
melt, or application to remove, will then be 
subject to examination, . wateadin, 


It is therefore ordered, adjudged, and de- 
-creed, that the appeal be dismissed, with costs. 


Preston for the appellant. 


._* 


=o PARKER ws. WALDEN. 


‘APPEAL — the court of the ae and — 


est can be al- 
tity of New Orleans, ; ate eg 


unliquidated 
Marruews, J. delivered the opinion of the“, claim 
gourt, This suit.is brought on a contract be- eg - 


© cape without th 
tween the mayor andthe plaintiff in pursuance concurrence 


of an adjudication publicly made to the latter tie _ = 
as the lowest bidder, to fill up certain i iteae 


states’a pri- 


streets on the batture, The undertaking was vilege exist- 


; _ ing on the 
a.sequence of an ordinance passed by the city ths s0ld, 
- > ° ‘ ! 
council, which required the work to be done {4 dischar 
at the expense of the owners of the lots in that consequen- 
ces, he can- 
. 2 rivilege on 
cause it to be executed afier a certain time {he ant 
rescri e nt claim isa from which it 
prescribed. The prese gainst the from which i 


and the ven- 

or from the 

part.of the city, on their neglect or refusal to not resist the 
that the act 

defendant as one of these owners; and judg- ol duly ree 


“ment being rendered in favor of the plaintiff : 


Vou. VLN.& 90 
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Eastern Dit. witha right of fics or privilege on thelotswhich. 
May, 1828. 


w-.--- were filled up, the defendant appealed, 


PARKER Tn opposition to the Correctness of this judge. 


WALDEN: Pent the counsel for the appellant has filed 

' many points. Some ofthem relate to the man- 
ner in which the work was adjudicated, svs=, 
gesting informalities in the proceedings. ‘These 
we deem it unnecessary to examine, as the evs 
ideiice of the case abundantly proves that the 
lots were filled up by the plaintiff, and that they 
were increased in value to the amount claims 
ed by him for his work and labor, and this tq 
the advantage of the present proprietor ; any 
question which might arise on these points hag 
already been settled in the case of the Police. 
Jury vs. Hampton; vo!, 5, 39°. 

‘There are three grounds of objection to the. 
correctness of the judgment of the court below 
which might be noticed: Ist, The allowance. 
of interest. 2d. The loss of privilege or lien 
on the real estate which was improved, incon 
sequence of the failure of the contractor for the 
work to have the evidence of his contract ree 
corded before the sale of the lot from Gravier’s 
heirs to the defendant, 3d. The declared ine 
tention of the owner to cause the work to”be 


done uader his own contract with M‘Donough,- 
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‘and forbidding the slinas to proceed in its Es ed pe. 
execution. oT 
_ According to the code of practice, art. 554, 
-jnterest cannot be legally allowed on accounts, 
or unliquidated claims. A question here ari- 
ges whether the claim ofthe plaintiff be unli- 
guidated, By the contract, the price which 
he was to receive for his labor is fixed and 
certain as to the quantum for each cubic yard 
.ofearth he should put on the lots; but the 
whole amount which may be exacted from the 
-ownersindividually, depends on measurement, 
' . and in this respect requires liquidationbetween 
the parties, in order to place the claim on the 
footing of those which in the legal’acceptation 
of the word may be considered as liquidated 
or certain, No act of one of the. parties alone 
is sufficient to liquidate a claim whichisinany | 
manner uncertain as to amount, To effect 
this would require the concurrence of both— 
The sum claimed by the plaintiff is rendered 
certain, but this has been done by ex parte 
-admeasurement and proof of the result; we 
think that interest ought not to have been al- 
lowed. 
_.. Whatever might have been the effect of 
the want of registry of the contract in pureu- 


ap 


Water. 
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fasten Dist. ance of which the plainutf proceeded to do thé’ . 
~~ work undertaken by him, to defeat his. claint - ‘ 
nn ae privilege under other circumstances than ~ 
WALPEX: those in which the present cause is situctedi 


we believe that the defendant cannot profit by 7 
the alleged defect of recording according to” 
the actual state of this case. 

There is aclause in the act of sale hoi Grae 
vier’sheirstohim, which gavenotice thatthe pri. 


vilege or lien now claimed to be enforced onthe» 


i 


* 


* 


property then sold existed at the time ofsale— 
by this clause he relieves the vendors from all,” 
responsibility on aceount ofany sum of money 4 
that might be recovered against him for the 
| amelioratiou of the lot transfered by the act oly 

sale; and itseems to us to follow as a corollas 
ry that he took this risk on himself, 

The plaintiff obtained the contract for filling 
up the batture previous to the private agree- 
ment entered into between the defendant and 


McDonough. No attempt was ever made to F 
carry this agreementinto effect by commenc- 
ing the work. 

The present claimant pursued his labor with. 
out interruption or interference from either of 
the parties to the private agreement. He has 
fulfilled the obligations of his contract, and is 
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_josily entitled tothe value of his labor as fixed nestenstig: 
«by the judge of the court below. Se aeons 


PARKER 


~ But as this judgment allows interest itmust “vs. 

be revérsed, which is hereby ordered, ad- bans 
judged and decreed ; and it is farther ordered, 
adjuged, and decreed, that the plaintiff and ap- 
pelle do recover frém the defendant and ap- 

pellant, the sum of 2047 dollars and 39 cents; 

and on his refusal to comply with this judg- 

ment, that the lots filled up, be seized to satisfy 
saidsum; and it is further ordered that. the 
appellee pay the costs of the appeal, and the 
appellant those of the court below. - 


_ Mercier and Buchanan for the plaintiff, 


Hoffman for the defendant. 


PERILLAT vs. PUECHE. 


AprEAL from thecourt of the parish and Ci- — paroteyi- 


; dence ma 
ty of New-Orleans. be pee on | 
, to shew that 


‘ . ss the contract 
Marruews, J. delivered the opinion of the sued on isnot 


what it ap- 


court. In this case the plaintiff @laims from Sears to be, -* 


ta 
-the defendant a large portion of the rents and og hea 
ous transac- 


profits of a certain house and lot which he sold tion. 
to the latter under a pact a remere, for the 
‘sum of $1200; alleging that the salewas made 
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Fastem Dist. in consequence of an usurious contract, \hy 


May, 1828, 


“—-+--—— which it was verbally stipulated that the pupy 


PERILLAT 
vs, 
PUECHE. 


chaser should receive interest at therate Sa 
18 per cent, per annum on the price, The 
petition does not contain any precise and form, 


al allegation that the contract was simulated 


and made in fraud of thelaws againstusury. Itig 


indeed very vague and indefinite; but from the — | 


whole contextit may be gathered that the obe- 
ject ofthe plaintiff is to be relieved against the 


effects of the sale, as having been made witha. 


direct intention to cover usury. The cour 
below refused to admit the oral testimony of 
fered to prove the real contract between the 
parties as being contrary to that contained i 
the act of sale, and gave judgment for the de 
fendant, from which the plaintiff appealed. 
The decision of the cause in its present state 
depends on the bill of vxceptions which was 
taken to the opinion of the judge a quo, by 
which he rejected the testimony Offered. « 
The general principle of law that oral testis 
mony caniipt be received to vary or contra 
dict written agreements or contracts, has been 
long established, and has received. the sane 


tion of our code to the fullestextent. Louisiana — 


Code, grt. 2256. This rule of evidence is 


¥ 

















zx S.lUMeS OS 


sw &S &@ Ss FS F 


‘However not so stétn or unbending 
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@fno exceptions. “When a written act is at- 


: tacked on the ground of fraud, or simulation, 


oral testimony is admissible to establish the 


_ MBistence of those facts which when legally es- 


tablished operate a defeasance of such act.— 
This exception to the genera] rule is clearly 
recognized in the decision of the case of Cro- 
zet’s heirs vs. Gaudet. See 6 Martin, 524. 

_ Although in the present case no direct or 
peinted charge of fraud or simulation -isemade 
against the vente a remere as acloak to the 
usurious contract which really took place be- 
{oveen the parties, yet that such attack was it 


tended, may be well ascertained from the reit- 


_ erated allegations in the petition of usury. in 


‘the transaction. 


It is true that a bona fide sale which grants 


to the vendor the right of redemption, although 
the property may have been sold for a price 


“19 


i > 
as to admit BasternDist. 
May, %828. 


ae) 
PERILLAT 


vs. 
Purecus.} 


less than its value, authorises the vendee to - 


receive the fruits as his own during the exis- 


‘tence of the contract. But ifthe seller is in - 


the habit of paying usurious interést, or other 
circumstances attend the transaction, calcula- 
ted to raise a suspicion against its genuineness, 
it may be lawfully assailed ou account of usury, 
Curia Phil. verbo usgra, no 26. 
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Eastern Vist From this view of the case we are 
May, 1828. 


wy~ tothe conclusion that thejudge below onal i 
a" ip in rejecting the oral testimony offered on_ the Er 
eee part of the plaintiff to shew that the act ofsale | 

relied on by the defendant is only a pretext @e 


cover an usurious contract, 


It is therefore ordered, adjudged, and de. 
creed, that the judgment of the parish court te 
avoided,’ reversed and annulled; and it is-far 
ther ordered that the cause be remanded to be 
tried Wé novo, with instructions to the judge 
quo to admit the testimony of witnesses t 
shew that the pretended vente aremereis ficti- 

‘tious and simulated, and was entered into th 
fraud of the laws against usury; and that the 
pellee pay the costs of this-appeal. 




















Young for the plaintiff, Pitas for the 
defendant. 
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INDEX 
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PRINCIPALMATTERS. 


, —=oo 


* 


ABATEMENT. 

The pendency of a suit in another state, cannot 

be pleaded in abatement. Stone & al. vs. 
‘ae OS Se ee 


ADMINISTRATOR. 

1 Does not become personally liable, by announ- 
cing toa creditor that the property of the estate 
has been sold, and his debt shal]-be paid when 
the money is collected, Talmage & al. vs. 
Patterson, Sa ee ee 





597 


604 


Bven after the proceeds of the sale are collected. - 


Same case, + : ~ : - 


AGENT. 

} May, by a subsequent deed, correct verbal er- 
rors in a former one. Livermore vs: Mor- 
gan’s syndics, : “4 *, 

2 But not, on pretence of doing so, convey pro- 
perty not contemplated’ in the former deed. 
Same case, . - = P 


Von VL N.S 91 


. 184 


ad. 








INDEX OF 


S$, When, ina sale made by an agent, the vendee hae 
been in possession for twenty years, the au- 
thority of the former will be presumed. Bour- 
guignon vs. Boudousquie. *+ - + | 

4, He must prove facts discharging him frum res- 
ponsibility in the collection of a debt. Collins 

-& al, vs, Andrews, - . 

8, When a power to sell is given, the expression 
of the principal’s opinion, that the property 
ought to bring a certain price, will not invali- 
date a sale for less, Sprigg’s heirs vs. Her- 
ne ee. oo oa ee 


& 


APPEAL. 
¥ No relief can be had in the supreme court, on 
the itnposition of a fine of fifty dollars. Mil- 
laudon vs. the Judge of Jefferson, 
2 When a new trial was refused below, the case is 


remanded, if the supreme court does not con- 
cur in thedecision, M‘Donoghvs, De Armas 
& al. . - - - - : 

3 When a case presents no question of law, the 
supreme court does not disturb a verdict, un- 
Jess manifestly erroneous. Latorre vs. For- 
lin, - - - - - - - 

4 A party whois neither appellant or appellee can- 
not. have the judgment altered. Bernardine 
vs, L’Espinasse, a Te 

& The clerk’s certificate that the record contains 
tbe whole transcript, and a copy of all docu- 
ments, does not cnable the court to examine 
the case on its merits, Ditto vs. Barton, 
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191 © 


510 


24 


44 


71 


94 


127 

















PRINCIPAL MATTERS, 


@ The judgment is affirmed with damages, wher. 
; the record is not in a state to enable the court 
to examine the merits of the case, Pugh vs, 
Erwin, - ‘ e 158. 
” The appellant cannot dismiss his appeal, when 
the record is brought by,the appellee, Same 
case, ae ee Se, Coe Se id. 
& When the appellant was not a party below, and 
his right to appeal is contested, the case is 
sent back, Herman vs, Smith, —- 163 
@ No appeal lies from the allowance of exce, tions 
to interrogatories. Landry vs. Broussart, ‘204 
- 10 Nor from an order to_answer_ interrogatories. 
M-Donogh vs. Rogers, ome eo 688 
t1 The judge a quo must order the execution of 
the decree of the supreme court, as he under- 
stands it, Holstein vs. Henderson, - 271 
12 But if he err, the court will interfere. Same 
case, - - - : id. 
13 A mistake in the sum for which the judgment 
appealed from was rendered, is fatal. Martin 
vs. Rutherford & al. : - 281 
14 If the interest on which the, right to appeal is 
claimed, be denied, the case must be reman- 
ded. Oakley vs. Philips, + . 306 
45 The appeal will be dismissed, if granted with- 
out fixing the amount of the bond and the re- 


turn day. Barker vs, Voorhies, - 316 
46 So, if the bond be not payable to the appellee. 
* Scrivener vs. Maxc:;’s heirs, . 317 


17 The supreme court gauot examing a Gage m 











_ : INDEX OF > * 


which an appeal has not been prayed foran@ 4 
granted. Hughes vs. Hooke’s heirs, 328 
#8 The appellee cannot claim interest, in the su- 
preme court, without having prayed that the 
judgment may be amended in his favour. — 
_ . Johnson’ vs, Kirkland & al. - . 344 
19 The defendant waves not his right of appeal by 
renouncing a new trial, consenting that judg 
ment be signed on the verdict, and that the 
. record should consist of the evidence given at 
the trial. Ford vs. Miles, - - . 3 
20 If the case be tried out of the regulartime, and 
without evidence, the party cannot be relieved 
on a cértiorari, but has a right to his appeal. 
Stewart vs. Barrow, : . 381 
21 When there is no statement of facts, &c. the 
judgment is not disturbed, if any duly admit- 
ted evidence would support it. Mitchel & al. 
vs. White & al,  . = 400 
22 The jurisdiction of the judge ad quem depends 
on the judgment being given by the judge a 
quo, and is not affected by the causes which 
produced the judgment. Wooter vs. Turner, 442 
23 The supreme court cannot give a judgment 
which the inferior court could not have given. 
Pritchard vs. Hamilton, . - 456 
24 A case will nut be remanded, because irrelevant | 
testimony was admitted. Thompson vs, 
, Chauveau & al, - ° ° is - 458 
25 An appeai suspends proceedings before the 
taferior judge. Williams vs, Chew, 463 

















PRINCIPAL MATTERS. 


28 Whether appeals or writs or error by the U. 8. 
~~ do. not suspend execution: in every case f 
Same case, - - . - - id. 
97 Pending the appeal from the homologation of 
the tableau, no creditor may compel payment, 
‘. Dreux vs, his creditors, ~4.« ——« B08 
@8 The supreme court will not, without particular 
grounds, disturb a verdict, Vialet vs, La- 
lande, : - - - 530 
29 The third possessor may. appeal from a judg- 
“ment against the mortgagor. Planters’ Bank 
vs. Proctor, - . . - 531 
80 When the only question is the weight of evi- 
dence,,the verdict prevails in the supreme 
court. Moore vs, Stokes, - - 538 
31 A party, who did not-appeal, cannot be heard 
above. Plauche & al. vs. Gravier & at: 597 
32 A case will be remanded for new evidence, 
when justice requires it. Millaudon vs. 
Smith, - ‘ - - 605 
33 When, from the time and manner of trying a 
case, a party has not had the opportunity of 
being heard,. it will be remanded. Barrow 
vs. Stewart, - + - - 636 
34 Nothing can be assigned as not apparent on the 
> face of the record, that depends on the facts 
of thecase. Caldwell vs. Townsend & al. 638 
35 A case remanded, on error in the finding of the 
jury. Clamageran vs. Sacerdotte, - 64 
36 No appeal lies from the refusal to trans‘er e@ 
suit to the federal court. Higgins & al, va, 
MMicken, + - 2 9: = Wie 


Y 








INDEX OF 





: ASSIGNMENT. 
4 A judgment against the assignee of part of'a debt 
forms no res judicata against the original 


creditor. Ganiot vs. Havard, - 290 


@ If the assignee neglect to give notice, his right 
« . will be destroyed by payment to the assignees. 
Styles vs. M‘Neil’s heirs, rc. 296 


ATTACHMENT. 


4 On a suit on the bond; evidence of the deterio- 
ration of the goods cannot be given, without 
its having been pleaded. Ponsony vs. De- 
baillon& al. . - + += «= « 238 


2 The plaintiff must allege and prove the injury he 

has sustained from the breach of the condition. 
Same case, . . + - . id. 

3 When he claims damages beyond the penalty, 

the defendant may prove facts inducing a belief 

that the goods were about to be removed. 
. Same case, : : - - t@ 

4 The plaintiff may prove the facts which induced 

the belief that the defendant was about to 
leavethe state. Samecase, - - = id 

5 And whatever shews his intcation to remove. 
Same case, - i - - id 


6 An action of slander cannot be commenced by 
process of attachment. Baune vs, Thompson, 566 


7 If the surety on an attachment bond be wanted 
as a witness for the plaintiff, another may be 
substituted, Vance ve. Martin & al. 678 
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‘PRINCIPAL MATTERS 
ATTORNEY. 
i Accepting a debt, in lieu of another, which heis 


employed to collet, is immediately liable to 

his client. Woodrow vs. Hennen, - - 156 
¢ His claim for professional services is barred by 

the lapse of three years, after they are ren- 


dered. Howe's heirs vs, Brent, - 248 
$ He is responsible for ‘malicious words spoken at, 
* the trial, ‘Stackpole vs. Hennen, - 482 


4 But not for statements ‘pertinent to the cause, 
and furnished by his client. Same case, "4d. 

§ If the client be present he will be presumed to 
have authorised the statement. Same case, id. 

6 When he receives notes from a debtor of his 

' client, as collateral security, and promises to 

eue for them, he acts as agent of the debtor. 
OConner vs. Bernard, . - 572 


AUCTION. 
A bidder for, and in the name of, another, can- 


not take the’bid for himself. Dacynin vs. 
Coiron& al, - + + 3% (4 674 


’ 


: AWARD. 
If the submission be to one, ander the hands and 
seals‘of the arbitrators, the sealing is of the 
* ssence of the award. Bell vs. James, 74 


BAIL. 
Although the plaintiff be permitted to perfect an 
irregular service, the bail may avail himself of 
its irregularity, Jd‘Caleb vs. Maxwell, 627 








INDEX OF 





BAILMENT. 

A bailment of cotton to gin is for the mutual be: °° 
nefit of the parties, and the bailee is bound — 
only to the care which prudent men take of 
their own concerns. Broussard vs. Declouet, 258 


, BILL OF EXCHANGE. 
if the plaintiff has parted with his interest there- 
in, and gives no other evidence of right, but 
possession, he will be nonsuited. Dick & al. 
vs. C&h&al. = + = 2 © (46 


BOND, — 

1 A surety in a.sequestration bond is not entitled 

to the plea of discufsion, Pennyman vs. 

Barremore, .- . * * 494 
2 A bond may be shewn to have been delivered on 

another day than that of its date. Same 

case, - . - - id. 
3 A bond for fuorteen hundred and ten will be 

taken for fourteen hundred and ten dollars. 

Same case, : : : id. 
4 A bond for a writ of error in the federal, is sud- 

ble in the state courts. Saunders vs, Taylor, 518 
5 The penalty cannot be exacted until the obligee 

be put in more according to law. Llorente 

vs. Gaitrie, : Se 623 


‘CODE OF PRACTICE. 
Was received in the parish of Rapides on the 3d 
of October, 1825, Wilson and wife vs. 
BallioS& al. - - - + «© 288 
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PRINCIPAL MATTERS. 


+ COELATION, woh 2 
1A ébild must collate the value of the labour of - 
“® ~ ofslavesilent him, thereby to purchase others, 
Hamilton vs, Hamilton & al, _.- ..- 148 
@ But not that of one sent to wait on him. Same 
ease, - oo eS ‘id. 


CONGRESS, , 

Members of, enjoy no privilege in civil suits,- . 
but exemption from arrest. _ Ramsay vs. 

_ Livingston, - 2 - WB 


; CONSTITUTION, ° 
1 A law, posterior to a contract, exempting alla 
party’s property from seizure on executiou, . - 
would be unconstitutional. Sabatier & al. 
vs, their creditors, oat oe - 586 
2 So, if it exempted part uf it only, and the ree 


mainder was insufficient, Same case, ° id. 


CONTRACT, 

1 Although it be stipulated thata building is to be 
delivered after being approved by experis, if 
«it be received without, payment cannot be 
withheld on thé ground. that the approval did 

not take place. For vs, Avart, - - - 7% 
2 A party, in wagge name a contract is made, is 
not bound without his ratification. Lacroiz 

vs. Menard, - - : - ° 98 
$ The obligations ofa contract are those resulting 
from it at the time it is entered into, Sabatier 


& al. vs. their creditors, © «+ - 5858 
Vou. VL N.S. 92 





oj me 5 

; | CURATOR. 

1 One may be appointed to a person absent in the: =; 4 
public service, Ramsay vs. Livingstor., 16° 

2 He cannot have credit for higher than legal fees, 
Arsenaux vs. Mitchel, - - * 696 

‘3_And must suffer from the neglect of those he < + 
employs in collecting debts of the estate. 
Same case, eT ao ee ee id. 


DATE. 
2 The want of one does not avoid aninstrument. _ 
Barfield vs, Hewlett, . © 78 
3 A private act has no effect, as io third parties, | 
until its date be established by something 
dehors the act; Thomas vs, Callihan’s heirs, 325 


DAMAGES, 
‘4 If the carrier fails in delivering the goods, the 
measure of damages is their full value, Boyle 
vs. Dickenson& al, - - - - 100 
2 Damages cannot be recovered on a contract to 
deliver slaves until the party has been put in 
mora, Erwin vs, Fenwick, ° - 220 
3 And this must be by writing, suit, protest or 
demand before two witnesses, Hagan & al. 
om. Gime, . we ae SS 545 
4. In trespass for cutting timber, the measure of 
damages is its value. Leblanc & al. vs, Via- 
tor & al. : - - ° Dds a} 
& Damages, growing out of proceedings originate 


ing in the same demand, may be the subject 
of reconvention, Boyle ve, Warfield, 671 












PRINOTPALY MATTERS, 





f DONATION. 
» Ing; by contract of marriage, to one of the fei 
® ties, his posterity.not. proceeding from the fe 
marriage, cennot,take. Doucet vs. Browse 
2 vsart & al, - + ° - 196 
9 If land be. given, on condition the public build- 
ings-of the parish be put on it, it will revert if 
‘. ‘ they-are directed to be put elsewhere, Police 
| jury vs. Reeves, « - : 221 








“ 







3 But the parish may remove any already erected. 





Same case, . . ° - wd. 
\ 4 Every act in which the word donation is wedi! is 
not necessarily a donation. Delahoussaye vs, 
Judice, j * " - - 2h 











EVIDENCE, 
3 Cannot be received by parol, of a promise to pay ~ 


conventional interest. Kenner’s syndics vs. : : 
Sims, - - a: Sk - _ 66 
9 He who, without objection, suffers evidence, not 
on a fact at issue, to go to the jury, is bound 
by their conclusion, M‘Micken vs, Brown, 85 
“3 ‘Hie collateral heir must administer evidence 
“that the heirs in the ascending line, have — 
ceased to exist, Bernardine vs. VEspinasse, 94 
4 Evidence that a debt was collected, supports an 
" allegation that the party had power to collect 
it. Woodrow vs, Hennen, - - 156 
"5 A copy from the register’s office, in another 
state, does not dispense with the production. 
_. of the original, Coleman &al.vs. Brand, 207 
\6 The declaration of the party when part of the 
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res gest, inay be given ineyjdence. Ponsony 
vs, Debaillon & al. ‘ ay oe - 238. 
7 Parol evidence cannot be received of a practice 
of Spanish surveyors to exclude swamps fiom 


grantsof land in the Attakapas. Leblanc & 
& al, vs. Viator & al. - * 258 
8 The assignmént of a judgment, written on the 


copy of the record, must be proven as a sous 
setng prive. Griffith vs. Towles, : 261 

9 The court is to judge of the admissibility of evi- 
dence, and cannot relieve itself from respon- 
sability, by leaving it tothe jury, Davis’s 
heirs: vs, ‘Prevost’s, ° - 265 

10 A_jailor’s certificate is no legal evidence of a 
prisoner’s death, Grill vs. Piilips & al. 298 

41 Fraud not being at issue, parol evidence c:in- 
not be given of a promise to sell a slave, 
BSame'ease, “8s. ee : 

12 Ah account referred to ina deed of partition is 
evidence against the heirs, Same case, 

13 Cn a plea that the injunction wes improperly 
issued by the judge of anoi!.er district, evi- 
dence cannot be received of the siive haymg 
been illegally imporied, Wells vs,Hunter, 318 

14 Plats of survey, unless issuing with the title 
or assented to, make no evidence per se, 
Milligan’s heirs vs. Hargrove, - 337 

15 A party may use as evidence any document 
filed »n thecause, Hunter vs. Smith, 351 

16 The hand-writing of a clerk, who is dead, in his 


employer's books, may be proven. Same case, id. 
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PRINCIPAL MATRERS. 


17 A party. who has taken no ‘step to bring ine 
witness, cannot read his testimony in another 
cause, Same.case, . - a id. 

18 Every interested person may demand the pro- 
duction of a document in the hands of a third 


patty. Gardere vs. Fisk, «th og SP 
19 And is bound to do-so, before he gives evidence: » 
of its contents,. Same case, - - id, 


20 A party may avail himself of the incorrectness 

of the sheriif’s declaration, and of his neglect ~ 

to preduce the parish judge’s certificate, with+ 

out having pleaded it. Same case, id. 
21 An incomplete instrument, which has-not the 

signature of the parties, is inadmissable evi- 

dence, Dick & dl, vs. Maxwell, - $897 
22 Evidence, legal in itself, cannot be rejected, | 

because something more may be necessary to 

prove the facts, Hawkins.vs, VanWinkle, 418 
%3 The. order of acourt of probates, appointing a 

curator, is evidence.of the appointment against 

all persons, Thompson vs, Chauveau& al. 458 
24 When an instrument is legal evidence of a fact, 

bnt not of another, the trial being before the 

court, it must be read, and the party is after. 

wards to make Iris objections, Same casé, — id 
25 Other words than those laid in the petition, and 

spoken at another fime, may be given in evi- 

dence to shew malice, Kendrick vs, Kemp, 500 
26 Evidence may not be given to shew that some 

time before the inception of the suit, the peo- 


ple f ue parish were in the habit of speaking 





acres xt 4 . atc a) 
~ ‘ J 2 


of the plaintiff in opprobrious language. Same’ ~~ §, 
| case, ae apes ae ee a, 
27 Ina petitory action, where fraud is not alleged, 
parol evidence cannot~be given that a deed 
was dated on’ another daythan*it> purportg, « 
Sprigg’s ex’rs. vs. Hennen, Be 
26 A- confession cannot:be divided ; but its effect 
may be weakened or destroyed by other evi- 
dence. Quick vs. Johnson, 532 
28 A: delay of seven years in the demand, and the 
plaintiff having since filed his bilan, without - 
notice of the claim, are a presumption of pay: 
ment, Tremoulet vs. Cenas’ heirs, © 541 
30 A plaintiff, from whom the delivery of a bill is 
drawn by an interrogatory, may prove its loss 
by the answer. Glasgow vs, Stevenson,- 567 
31 The copy of a plat certified by 4 surveyof not 
in possession of the original, is no legal evi- 
dence. Millaudon vs. Smith, 60S 
$2 Foreign records must be proved according to 
the acts of Congress. _ Johnson vs, Ran- 
nels, 621 
- §8 A grant, im the proper form, signed by an officer 
authorised to grant land under the Spanish 
"government, is legal evidence to go to the 
jury.- Gayle’s heirs vs. Gray, 693 


' , EXECUTOR. | 

{ Whether hecan, by any act, defeat the testator’s 
intention? Quere. Bernardine vs, L’Es- 
pinasse; $2 









PRINCIPAL, MATTERS 

















Me @ A grant.of letters testamentary is an order that 
d. _. the will be executed. Swift vs. ‘Williams & 
AE aig 3 toter tae 461 
’ EXPERTS. : 
i 1 Unahimity “is' required, in their report on the 
© FF —_s “verity of a signatines..\ Benfield ve, Hewlet, 7 
y 2 They cannot act on one piece of comparison, 
Same case, vl ae Oe 
od she ep 
1 Is the person who 1s such at the opening of the 
- succession, Doucet vs. Broussard & al. * 198 
t ' @ Ascendants, beyond the first degree, are no lon- 
ger forced heirs, Johnson vse. Kirkland & 
3 al. tates YT" 
y  —S 3 An heir is suable in the ordinary courts. Sawn- : 
_ ders v3.. Taylor, : ) 519 
INSOLVENT. 
° 1 The syndics cannot admit in compensation 2 ° 





debt of the insolvent, incurred: since the 

failure. Kenner’s syndics vs; Sims, - 1 €& 
'3 Byndics must be sued personally in case. of 

malfeadance. Pimpinella-vs.: Lanusse’s syn- ~ 

dics, ag a bytrad 124 
3 Thejadgment of homologation is.res judicata 

against all creditors on the bilan. Louis. In. 

Co. vs. Campbell. 131 
4 An insolvent does not ‘acquire his discharge 
when the creditors fail to appear: ‘Difenve. * 
 Massicet’s keira, con 107 









‘ 















INDEX'OP * 
3 Or, ‘hating made a charge of fraud, withdraws * © ’ 
it, Same case, ° bs id. 
8 A promise, by the insolvent’s father, to pay the 
debt of a creditor, who threatens to prosecute 
for fraud, and promises to procure a discharge 
from the others, is without a consideration and 
void, “Perry vs. Frilot, 3 ees 218 
7 Any legal evidence may be offered to support 
the confession of a debt by the insolvent, : 
Sabatier & al, vs, their creditors, 588 
8 The tableau may. be opposed as.long as the 
judgment -of homologation is not signed, 


~ Avart vs.. his. creditors, “652 
9 The insolvent’s books are evidence against him. 
Marmiche vs. Commagere & al, — 657 
INSURANCE, 


4 Under a warranty against seizure for illicit 
trade, the insurers are not protected against 
illegal. seizure and detention. Cucullu vs. . 
Orl, Ins. Co. 13 

@ If there be a breach of warranty, the assurers 
are discharged, even when the breach was 
not thecause of condemnation. Geicochea vs, 
Louis, St. Ins, Co. 51 

3 Warranties are affirmative and promissory. Same 
Case, id. 

4 And in the nature of condition’ precedent, 
Same case, id. 

_ § The writtem controls the printed part of a, policy. 

Same case, 
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PRINCIPAL ‘MATTERS, 





; @ Buteevery part of a. policy must be construed 
.etogether, Same case, dh 
% Wien there is a written’ declaration that the 
goods belong to individuals of a nation at 
war with that of the port to which the ship is 
bound, and there is also a warranty against 
losses arising from illicit trade, the assurers 
are not liable for a loss of the Jatter kind, 
Same case, ; ih. 
@ A sentence of a court of admiralty, appealed 
from, neither proves orfalsifies the warranty, 
Zino vs. Louis: Ins, Co; 6g 
9 In. the meanwhile, the suit on the policy may 
be ee for a reasonable time, Same 
case, j ; id 
40°Demand of payment for a total loss amounts , 
to an abandonment, Cassedy vs. Lotiis. St. 
Ins. Co, 42} 
"41 Wiether the demand was in proper time, 
is a question for the jury, Mellon vs, Louis, 
St, Ins. Co, ; 42¢ 
$2 An abandonment rightfully made, reverts back 
‘to the time of the loss, Clamageran & al, 
vs. Banks & al. ? 55% 
43 The contract of insurance is to be ectittreed 
according to the laws of the country where it 
ismade. Shif'vs. Louis. St. Ins, Co, 62? 
44 Casual and inevitable losses are not subjects of 
general average. Same case, é. 


INTEREST, 
3} Cannot be allowed ou # eontract made abroad, 


Vor, VL NN. $2 











en proof that it is customary there, without. % 

shewing it is legal also, Glasgow vs, Ste- a 

phenson, ee) 
3 Not allowed from the date of the protest, O’Con- 

ner vs, Bernard, 572 





3 Not allowed on an open account dve in another 
state, without evidence of its being legal 
there, Ory vs, Winter, 606 


JOINT-TENANT. - '. 
Not opposing vseful improvements made by the 





owner managing, and the estate liable there- 





for. Percy vs. Millaudon, “i 616: 
JURY. 
4 Free persons of color are entitled to a. Bore 
vs. Bush & al. . 7 


@ And cannot be tried ‘by a justice of the peace 
for an offence. Same case, td. 
3 The issue fraus vel non.is peculiarly of the 





_ province of the jury. Abat vs, Segura, " WF 
4 A jury may be prayed for in an amended answer. . 
Davis's heirs vs, Prevost, - ; 566 





§ But it is in thediscretion of the court to allow 
it tobe filed.. Same case, 3 
6 It ought to be allowed, if the defendants object 











be not delay, but really to have a jury. Same 








case, : ; id. 





T A jury is not bound to say a debt is paid, be- 
cause a witness swears he believes it is. 
O'Connel vs. bernurd, 
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PRINCIPAL MATTER& 


JUSTICE OF THE PEACE, 
Acting out of his jurisdiction, derives no pror 
tection from his office, Bore vs, Bush & al, @. 
See Jury 2, 


LAND. 


- 1 Location gives no force toa claim in opposition 


to anuiler sironger by its age and locality, - 

Latiolais vs, Richard, 28 
2 Vacant lands, under the Spanish government, 

did not generally pass without a grant, altho’ 

they did iu certain cases, Leblanc & al. vs, 

Viator & all, 254. 
3-Asale, by Indiarts, of land assigned them, did 

nut disable them from acquiring a right to the 

soil in tand to which they removed, Spencer's 

heirs vs. Grimball, 356 
4 None ean takeadvantage of informality in a sale 

by vem, but themselves, when the price was 

paid aad possession delivered. Samecase, id: 
8 More than a square league may be recovered om 

a claiin, before the commissioners, grounded - 

on several on the former government, Some 

case, id. 
@ Whether land was the proper subject of a grant, 

or political circumstances prevented a title - 

from passing, are questions on the effect, not 

the legality of the grant. Gayle’s heirs vs. 

Gray, 693: 
7 Ona sale of so many arpents in front, with the 

usual depth, the side lines will be taken te be 














DEX OF: © 


parallel, unless some expressions inthe deed = * 
shew the conirary, Bourguignon vs. Bow 
dousquie, . 6 


LOUISIANA CODE, 
{ Its provisions cannot affect coniracts made bes 
fore its promulgation. Duncan’s Ez’rs, vs. 


Hamton, = ae 
2 Same point. Brown vs, Thompson, 426 
3 The omission in it of part of the old, does not 

repeal it, Flower § al, vs. Grifith, eS 

MINOR, 

{ A mother has no right to purchase property for 

hex mmor child. Sarapure ys, Debuys, 17 
2 A minor can neither alienate or purehsse pro- 


perty, without the authority of justice. Same 
case, : . id. 
8 But on his coming of age, he may ratify a pur- 
chase or alienation made for him during his _ 
mivority. Same case, id, 
4 The law of the domicil of origin govern the state 
and condition. of the minor, in whatever 
county he removes. Barrera vs, Alpuente, @ 
& Soa native of Louisiana will be of age at 21, 
although early reraoved to Havana, where 25 


is the age of niajority, Same case, id, 


8 Acontract by which the tutor agrees to pay in- 
terest on being allowed time for a debt of the 
minor, is not void. Collins & al. vs, An- 
drews, 







































PRINCIPAL MATTERS 


¥ And will be supported, if not injurious to the ale 
minor. Same ease, - : , 
6 A tutor rendering his accounts, is entitled to a 
reasonable time to answer objections, Baillio 
. - &al. vs, Wilson & wife, 334 
4 4 9 The grand-father has’ a right to the tutorsbip, 
' 4 afier the father and mother, without being ree 
} commended by the family meeting. Comauzr 
vs. Barbin, 454 
{0 The meeting are to approve of his sureties, and a 
the undef’ tutor must be present at it, Same 
ieee cuse, | ° id, 
1 The co-heirs of a minor might, undex the for- 
mer laws, be members of the family meeting. 


heirs vs. Baron, 652 


|) . MORTGAGE, 
4 The mortgagee is noi bound to proceed against 
the property lasi suld, when it was not aflec.ed 
by his lien, Lanusse vs. Lanna, 108 
% A wife who, before 1817, renounced her mort- 
gage on property sold, did not lose her right 
in other previously sold. S.me case, : td. 
3 A wife has no mortgage for ihe fruits of her para- 
phernal estaie. Same case, id, 
4 Nor on the esiaie of her husband’s executor, 
Same case, _ id, 
6 Amortgage cannot be enforced on the improve- : 
ments made by a third purchaser, Same case, id, 
¢ The proper mode of ascertaining their value is 
to have them estimated after the sale. Sume 
aase, id. 
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'-@ Anact passed in a parish judge’s office requires 
no further regisiry to give a mortgage. Mdar- 
tel & al. vs, Tureaud, . ‘ 118 


& A third possessor cannot be called on until 80 
days after the demand on the mortgagor. 
Broussard vs, Philips, 309 


9 The copy of a copy of an act of mortgage does 
not authorise the issue of a writ of geizure. 
Poydras vs. Hiriart, 408 
10 Even when it makes part of the record of a suit 
in which the third possessor intervened, if he 
did so to be relieved against a sequestration, 
Same case, ‘id, 
41 The wife, by renouncing her mortgage on some 
property sold by her husband, does not re- 
nounve that of other previously sold. Dreux 
NB. his creditors, 502 
42 The endorsee of a note secured by_ mortgage, 
cannot have a writ of seizure out of court. 
Planters’ Bank vs, Proctor, 631 
i3 A creditor by judgment obtained since the ree 
peal of the act of 1818, cannot resist the 
wife’s claim to priority, because her contract 
is unrecorded, Bayon vs. Bayon, 548 
44 Wien the consideration of a note to bearer, 
and the right of the holder, are at issue, he 
inust shew he came by it bona fide, Bowen 
“vs. Viel, 56§ 
35 A mortgaged square may be sold by lots, Plau- 
ohe & al, vs, Gravier & al, 597 















PRINCIPAL MATTERS. 










i¢ A copy of the mortgage, not made by the , roper 
~ officer,will not suffice in an action against the . . 
third possessor. under the old code, Poydras 
vs. Hiriart, . $50 


-% NEW-ORLEANS. c pee 
A farmer of the corporation may demand a dimi- 

nution, if the ordinances are net enforced, | 

and heis injured thereby. Mayor & al. vs. 
Peyrouz, _ 186 
























- ©  @PELOUSAS STEAM-BOAT COMPANY. 
{ Cannot prevent other steam-boats from landing 
ie passengers atone of the termini of their ferry. 
$ State & al, vs. Wilson, 178 
2 Unless they have been taken at the other, or 
between the two. Same case, td. 





-~ 


i? OVERSEER 
Is not a domestic, inthe meaning of the code. 


M‘Nutt vs. Boyce, 308 


PARISH JUDGE, 
It is not essential he should state in an act he is 
notary ex officio, Doucet vs. Broussard & 
al, 196 


PARTNERSHIP. 
1 May be inferred from circumstances, Denis. ; 


toun & al, vs. Debuys & al. 48 
3 A partner has no action agamst his copartner, e 





for money laid out for the partnership, until 
afier a final settlement, Fox vs. S.B. Fort 
Adame » owners, 





















Zim is setiled and acknowleged,* 


Same case, ‘ id. 


3 Even when 
» 4 ap 
4 In asuit to ascértain the share of a partner, all : 
must be parties, Dufau vs, Massicot’s heirs, 18% 
§ Afier a partne:’s death, the affuirs of the firm 
miay be carried on for the benefit of his estate 


andthe surviving partner. Ganiot vs. Hdvdril, 29@ © 


8 The vendee of partnership stock cannot sue a “e q 


‘S ; 2 
partner for charges against him on the books. 


Leeds vs, Holmes, 656 
: -* 
PERJURY. 4 





1 Acharge of,-in the course of judicial proceeds 





» _ jhgs, dees not ‘support an action of slander,” 
Wamack vs. Kemp, 4m 








PRACTICE, . 
1 A plaintiff hasa right to put his case to the jury, 
Bore vs. Bush & al. 1 
2 And he cannot be nonsuited by the court, con- 








trary to his will. Same case, id; 






(See Justice oF THE Prac, 1—Jury, 1.) 





. 8 Wiea a judgment in a criminal action is the 






forndation of a civil one, it may be given in 





vidence therein, Parish of Orleans -vs; 
Morgan, 8 


4 Every variance in point of time, between the 4 








allegavion and the proof, is not fatal. Buse 






quoi vs, Hampton, € 






8 A clause in a contract, that every difference arise 






ing under it suall be seiiled by acbitratiomy 
































_ PRINCIPAL MATTERS, 


eannot be urged at the trial, without having ;* 
g been pleaded. Same case, id. 
t- 4 9 The provisions.of the code of practice, requir. 
2 | ing the judge to fix the amount of the seques- 
tration bond, and the sheriff to return it, are 
df : directory only. Vawter vs, Morgan, 46 
* Be, 7 They authorise no recourse against. the sheriff by 
. & a plaintiff who isnot injured. Samecase, id. | . 
t '  @A party arrested, on his being about to depart, 
3 if for a debt not yet payable, may be discharged 
on proof that he leaves property behind suffi- s 
: cient to pay it, without proving he leaves 
enough to pay all his debts, Caraby vs, Da- 
vis, 163 
: - § Fina] judgment cannot be proceeded to, without 
~) 3 an answer or judgment by default. Miles vs. 
Oden & al. 213 
- 40 The general issue is a waver of the plea of 





payment, Judice’s heirs vs. Brent, 225 
11 And vice versa, M*Micken vs. Brent, 249 
12 To put the defendant in morais a condition 
precedent to the recovery of damages for the 
pgbon-delivery of slaves, and advantage may be 
“taken of this, without pleading it, Erwin vs. 
Fenwick, 220 
e . 8% A judgment for the plaintiff cannot avail him 
as res judicata, .gainst an anterior claim of 
the defendant, not pleaded in compensation. 
Delahoussaye vs, Judice, - 26 
14 When it is doubtful whether the datien to file 
interrogatories was given, the deposition 


Veu. VL N. S. 









"" INDEX OF ** 
‘eught to be rejected. Gill vs. Philips & ~ 
~ al, : 298 
45 He who takes out a commission, must see that -‘* 
his “adversary’s interrogatories be answered, 


Baker vs. Voorhies, 319 
16 A judgment of nonsuit forms no res judicata. 
Thomas vs, Callihan’s heirs, 323 


47 The sickness of the leading counsel is a good = 
ground for a continuance. Baillio & al. 6 
vs, Wilson & wife, 33 
18 A court cannot give judgment on a petition 
addressed to another. Watson & al. vs. 
Pierce, aro 416 
19° Nor permit it to be amended, Same case, id: 
20 There con be no nonsuit afiera general verdict, 
Pritchard vs, Hamilton, 456 


” 


21 An officer sued as a trespasser, on a sile on a 
fi. fa, may bring in the plaintiff who gave him 
a bond of indemnity. Thompson vs, Chau- 
veau & al, 458 
22 A clause authorising any attorney to confess 
judgment, cannot support a writ of seizure 
and sale, Oldham vs, Polk, 466 
23 The last residence of a man, who has left the 
state, isnot the house to which the family he 


lived with, has removed since, Zacharie vs, 


‘Richards, 467 
24 A judgment without reasons, 1s not void, but 
voidable. Legendre vs. M‘Donogh, 513 


96 If ihe petition contains sufficient facts to sup- 
port the action, a continuance is improperly 
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PRINCIPAL: MATTERS 
‘i denied to a plaintiff, who swears:the absent 
> witnessess will prove all the facts alleged, on 
account of their irrelevancy. Winter vs. 
» Donaldsonville, ; =" 538 
26 District and parish courts are not without juris- 
@ ‘diction. ratione materia, in suits against tu- 
tors, executors, curators, &c, Foucher vs, 
& Caraby & al. | 548 
37 Reconvention may be by a supplemental peti- 
tion, if the defendant set up a reconventional 
demand larger than the original. Parker’ vs, 
Starkweather, 608 
$8 In-an hypothecary action, it is ‘sufficient to al- 
lege possession in the defendant, Walker 
vs, Dunbar, ‘627 


29 The burden of the proof_lies on him who. affirms, 


Reardon vs. Zacharie, 644° 
20 The names of subsequent endorsers, need’ not 

be set out in an action against the maker. 

Abat vs, Tournillon, — 648 


$1 The counsel of the intervening party has no 


right to open the cause. Marmiche vs, Com- 
magere & al. 657 


t 


$2 Acreditor“who has compelled his debtor to 


. give, security before the debt was payable, 
must afterwards proceed in the ordinary way, 
“ Overton vs. Gervais, 685 


$3 He who reconvenes is a plaintiff, and a finding 
in his favour without limitation, is viewed as 


embracing his whole claim, Orleans’ Nav. 
Com, vs. Bingey, p 638 




































eo INDEX OPD 1% 
%4 A party, interrogated whether he did not siptegi4- 


: ‘to erect a mill for the defendants, may answer 7 
he apreed’to build one in partnership with ¢ 
> him, but the defendant neilecting to.comply =. 
with his part of the contract, they agreed to >» 


~ sescind it, Nichols-vs. Pierce, 708 | 
35 The“imputation of a payment is to thé most” | ‘ 
onerous debt, -Abavie! vs. Poydrar, > - 26 e 


36° The debt first contracted'is cons:dered as wore- 
ancient than the one first payable, Lanusse  ~ ‘ 
va, Lanna, ' 408 


PRESCRIPTION, ra 
i Is interrupted “by the service of the citation, but. 
snot by the filing of the petition. Bonnet & 
&-al. vs. Ramsay,. - 120. 
2 Cannot be invoked by a possessor, who has not 
complied with the conditions under which he 
_entered, Arsine’s heirs vs. Harrison and 
wife, ite te 326 
3 A right of pre-emption does not enable to pre- 
s scribe before the purchase. Milligan’s heirs 


ry 




















vs. Hurgrove, 3 | 
4 Rentis prescribed by five years, Mayor & al, 
. ys. Hennen, 426 


8 A sheriff who has received money on an execu- = 





tion, cannot invoke the prescription of five 








years. Tremoulet va, Cends’ heirs. 541 
6 An action against a sheriff for taking an inswffi- 
, cient bond, is presexibed by one year, « Semple 









* & al, ve. Buhler, : 666 
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‘PRINCIPAL MATTERS. 


4 So, that for an illegal return, Fisk vs. Browder 


& al. 691 

8 Ib the latter case, the prescription runs from the 
retum. Balfour vs, Browder, 708 
: PRIVILEGE, 


é 


+ {Workmen and ma‘erial men, when employed by 


, the undertaker, have no privilege of their own. - 


. Nolte & al. vs. their creditors, 168 
2 But may avail themselves of those of the under- 
agtaker, Same case, id. 


$ And their claims are not postponed to the pay- 
ment of advances not stipulated.. Same case, id. 


4 Neither of them acquires a preference over others 


by seizure. Same case, id. 


6 A builder, whose contract is not recorded, is en- 
titled to no privilege. Odie vs. his creditors, 473 

6 Even if he obtains judgment, if it be not record- 
ed before the cession. Samé case, © id. 

7 The privilege resulting from the contract of de- 

posit, is unaffected by thenewcode. Saba- 
 . tier & al. vs, their creditors, 586 

-§ A privilege on the property seized, will not war- 

rant an injunction to stop the sale. Herbert's 
“heirs vs. Babin & al. eee 


§ The receipt of a draft in payment destroys the 
vendor’s privilege. Abat vs, Nolte & al.’s 


ayndics, 636 


PROMISSORY NOTE, 
1 if a transfer ‘be-writien on the back of one, but 











e INDEX OF «. © ie 
nof signed, -it will be considered as inchoate » ® 
* only, ifthe note remains in the possession of } 


thetransferee. Ramsay. vs. Livingston,, . 16% 


% When. the endorser is party to an insirument, 
for which the note was given, he cannot c‘aim ; 
the benefit of the lex mercatoria, Martel & ‘ 
al, vs. Tureaud, 118 
3 When the note is annexed to and made part of 
the petition, there cannot be a variance ‘be- 
tween tne’ allegata and ‘probata, -Ditia-vs. 
Bartow, , At 
4 The endorsee- may bring in his endorser, when - 4 


~ 8 


the signature of a prior endorsér is denied. 
Lafonta vs: Poultz, 391° 
5 The certificate of the notary who protested the 
’ note, is ‘admissible evidence, although it.dves 
not establish every fact necessary to, support 
‘the plaintifi’s claim, Dick & al..vs, Chew 
& al. ; 394 
6 The certificate should state the office in which. 
the notice was put. Pritchard vs. Hamil- 
ton, 456 
7 Notice at the post-office is: insufficient, when 
the endorser lives within three miles of it. 
Louis, St. Bk. vs. Bonel, » . 606 
8 When one gives two endorsers, the first is liable - 
to the second. Stone & al, vs, Vincent, 617 


See Morreaer, 14, 


SALE. 
4 Judgment cannot be given against the vendor. 


gf 
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PRINCIPAL MATLERS, 


when the evidence does not shew the value’ 
ofthe land, independent of improvemen:s, . 
was the pricepaid, Macarty vs.fanchon,, 416 
@ The sale of a deceased person’s property is nade 
with reierence to the inventory and appraise. 
ment,” Hamiltoa vs. Hamilton éal. “144 
3 The court of probates has power to decide on 
*" sales of the real estate of a succession. Gill 
vs. Philips & al. 298 


-4 The acknowledgment of the payment of the price 


in a private act of sale, cannot be contested. 
“Baker vs, Voorhies, 312 
§ If the vendee be not subrogated to ‘his vendor’s 
right of warranty, he) cannot resort thereto. 
Davidson vs, Chabre’s heirs, 31% 
6 Property fraudulently sold, by the defendant, 
cannot be taken in execution uniilthesale be 
set aside. Yocum vs. Bullit & al. 324 
7 And the sale cannot be setvaside, ina suit to 
which the vendee is nota party. Samecase, id, 
8 On a sale of land, by the sheriff, for taxes, the ~ 
vendee must shew an assesswent. .Vancarrow 
vs. Wheatherby, 349 
9 A sale by a court of probates does not extinguish 
the mortgage given by the vendor.of the de- 
ceased, Johnson'vs. Bell & als” 384 
10 The vendee who does not give to his vendor 
notice of the claim of a third person, does not 
thereby lose his recourse. Same case, id. 
41 The purclmser of three lots, disturbed in one 
- of them, cannot suspend the payment of the 
ether two. Pierce vs, Morgan, " 598 














INDEX OF 
s@ A delivery. is unnecessary, when the thing is 
iu the possession of the vendee, although in _ 
‘autre droit. Peet & al. vs. Morgan, 586 
13 .A sale, ‘bya father to his minor son, the formér 
* semaining in possession, will be presumed si- 
mulated. Beale vs, Delancy & al. 640 


SHERIFF, 
1A legislative provision that, if the security be 
not good, and the sheriff proceeds to sell, 
he shall be liable in damages, does not re- 
peal other parts of the law, under which he .« 


was liable before. Peet & al. vs. Morgan, 58@ - 


@ Whether two sheriffs may be sued together for. 
illegal returns on different writs, in the same 
suit, Fisk vs. Browder & al. 691 
3 A purchaser at a sheriff’s sale may avail himself 
of the incorrectness of the sheriff's declara- 
tions, and his neglect to produce the parish 
judge’s certificate, without having pleaded it. 


Gardere vs, Fisk, ' 387 


4 The sheriff is bound to seize property pointed 
out by the defendant. Miller vs. Morgan, 87 


SHIP, 
i, A removal of the goods from the quay does not 
prevent a recovery for injury, really proven 
to have been received on board. Oakey & al. 
‘vs, Russel & al. 58 
2 Portwardens are judges of the necessity of sell- 
ing damaged goods, Same case, td. 
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PRINCIPAL MATTERS. | fa ” 


3A lender on bottomry of respondentia_is Viable 


to contribution in general average. a 
& al. vs. Gravier, ea 599 


3 


vi 3 “BLAVE, * 
i Whether the vendor of a, inthis state, warrant | 

the title, according to the law of the state to 

which he is removed. Volant vs. Lambert, 556 
2 The warranty is not limited to title with posses- 

sion, » Same case, id. 
3 But extends to cases where possession is lost, 

and the vendee is driven to a suit, Same 

case, id. 
4 The article of the constitution of the United 

States, relating to forfeitures, does not ex- 

tend’ to a case in which property is claimed in 

a slave, according to the laws of a state to 

which he is removed. Same case, - id. 


SOUS SEING PRIVE’, 

{ An act, accompanied by possession, has effect 

, against third persons, Roulin vs. deemed 
~ & als syndics, 429 

g When the act is not made double, it is a com- 

mencement of proof in writing. Pignatel vs, 
Drouet, 432 

‘3 A commencement of proof in writing, is pre- 

‘'sented by every instrument, which requires 
proof. by parol evidence.’ Same case, id. 


© 4 Ina written agreement for the sale of land, parol 


proof of its genuineness may be given, tho’ it 
‘ ‘was not made double. Same case, id, 


Vox. VL N. 8 95 































Sa INDEX. OF 


$ A sale of land, by private act, is valid, though, - 
the parties promise to have an authentic act: 


, ' executed, and this be not done, Same case, id. 
STIPULATION. 2 
1 A third party may. enforce a, in his favour. 
Flower vs. Lane & al, . 151 


2 Such a stipulation, in consideration of his. servis 
ces, may be altered by the parties, provided he, 
be not thereby injured, in regard to these we 
services, ‘Thompson vs. Linton & al. 6 


SURETY. 





On a twelve-months’ bond, cannot be discharged 

_on the ground of the unconstitutionality of 

the law under which it wastaken, Bradford 

vs, Skillman, 128 ” 

¢ SURVEYOR. : 
His operations cannot derogate from claims re- 
cognised by the officers of the U. 8. ‘Lutiolais 

vs. Richard, 4. 

TRUSTEE: 

Authorised, under the common law, to receive 










interest ona bond, and pay it over, may, on 
the failure of the obligor, lend the money te 
others. Morgan Sal. vs their creditors, 408 














WIDOW. 
The exception in favour of a, become so dut- 





ing her minority, with regard to estates 
inherited from her children, is unrepealed, 
Duncan’s ex’r, ve. Hampton. 




































PRINCIPAL MATTERS,” 


a “5 FA © 


A trifling. variance betweenthe words spoken by | 


. is:notefatal. Hamilton vs. Hitmilton Sal. 148" 

; 7 The:clause declaratory of the testator’s sanity,” 7p 
-) igs-a mere formula, Same cdsé, “id, 

8 The notary may ask him in What manner ‘he 

| __ wished to’ dispose of his property. Same ease, - id; ‘ 
4 Itis fatal objection to a will, offereéas an®au * ‘- 
eS >: thentic one, that it contains noclause declaf- : 
_ ing*it Was written by the notary, ~Masse’s 
heirs vs. Pierre & all, ~ 263 
§ On the allowance of the objection, the faculty of 
presenting it as a will under private signature ; 





(will not be reserved to the party. Same-case, id. 








6 When the right of a legatee is disputed, he may = ze: 4 
bring suit to establish it, Wooter vs. Tur- 
ee 443 | 
_ Although he cannot have judgment for a spe- % ag 
cific sum, until the estate be settled. Same . 
‘ + ease, ; id. : 
$ "And the facts may be tried by a jury. Same a 
case, id, <4 


<9 A will need not be proven in this state, when 
used merely as evidence of title. Johnson 
vs. Rannels, 62) 


WITNESS, 
j Although a party, against whom a witness is 
examined on interrogatories, be not entitled. * - 
Bou to cross-examine, the adverse party may con~ 
sent tohis doing s0. Gill vs. Jett, 273 





~ én to disclose what came to his ‘cnowledgs 
_ when. consulted ‘im his. professional vaati , 
Reeves Sul. Benton & al, 28 
4 In testing the competency of « witness, the main. 
question ig, | ‘whiether the judgment maybe . 
given in evidence against him. Same case, 4 
5 He whio testifies against his interest, is aygood | ~ 
~awiipess. L?Evesque vs. Anderson, . 
€ A witness is not to be rej"eted, because-he is s 
__ eréditor of the defendant’s ancestor, Thomps 
son vs, Chauveauéval. _ Sy 
7 Nor because, being a mortgagee of" the tana” 
bought by the plaintiff,. he received his debt > 
from tim and gave arelease. Same case, id e 
8 The defendant on a f. fa. whoseland was sold; = be . 
not a good ‘witness in a. suit for a teseision. © 
Same ease, ; ; ids 
§ When the wifess,who states a fact that renders ~~ | 
‘him incompetent, states others which restore 
him.to agen to be heard MMic. 
ken vs. Fair, 
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